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Wrongful Withdrawal from Checking Account 
Employee 


bank which permits employee corporation de- 
positor make unauthorized withdrawals the time 
making deposits, noting such withdrawals the deposit slips, 
will liable the depositor for the amount appropriated 
the employee. This the holding the United States Dis- 
trict Court (Illinois) the case Mattison-Greenlee Serv- 
ice Corporation Culhane, Fed, Supp. 882. 

The plaintiff corporation this case carried checking 
account bank which the defendant was subsequently 
appointed receiver. One Beach was the employ the 
corporation the capacity bookkeeper, Among his duties 
was that making deposits the bank. did this 
presenting the items deposited with deposit slip 
which they were listed. Duplicates the deposit slips were 
not taken. was authorized indorse checks blank 
with rubber stamp for the purpose depositing them. 
had authority, however, make withdrawals from the 
company’s account. Nevertheless, various occasions, 
the time making deposit, would withdraw cash 
obtain bank draft payable his own order. These trans- 
actions were duly noted the deposit slips. followed 
this practice from the latter part 1926 the closing 
the bank June, 1981. Altogether made some 250 with- 
drawals this manner. The aggregate amount was ex- 
cess $56,000. 

The fraud remained undiscovered because the 
passbook and the monthly statements sent the bank showed 
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only the net amount each deposit, that the aggregate 
amount the items less the amount withdrawn Beach 
and for the further reason that the examination the 
monthly statements was entrusted Beach. 

Briefly, the court held that the plaintiff-depositor was 
charged with the knowledge which examination the 
statements and proper checking them honest agent 
would have disclosed. This, itself, would have thrown the 
loss upon the depositor. But the court also held that the 
bank was negligent permitting the withdrawals and this 
threw the loss back the bank. 

The bank offered testimony show that there was 
established banking practice its locality permit with- 
drawals the manner above described. The court held that 
such testimony was properly excluded “if for other reason 
than that, practice, however such 
banking methods.” 

more detailed statement the facts the reasoning 
the court reaching its conclusion will found the 
following paragraphs quoted from the court’s opinion: 


Plaintiff, Delaware corporation, filed its bill equity the 
circuit court Winnebago county June, 1936, against the de- 
fendant, receiver national bank that had been duly organized 
business the city Rockford. The bank was duly declared in- 
solvent June, 1931, and the defendant was duly appointed 
successor receiver all the assets thereof and now acting 
such. The bill seeks establish liability the bank the plain- 
tiff general depositor thereof amount excess $56,000. 
also prays for accounting. The suit was removed this court. 

Throughout the period beginning the latter part 1926 and 
ending with the closing the bank June, 1931, one Charles 
Beach, employed the plaintiff bookkeeper and clerk, succeeded 
diverting such sum from the plaintiff’s account with the bank. 
The transactions which this was accomplished Beach exceed 
250 number. Throughout this period Beach indorsed checks 
which the plaintiff was payee holder placing blank indorse- 
ment thereon with rubber stamp afforded him for that purpose. 
took these items the bank with deposit slip which listed them, 
but which duplicate seems ever have been made. Beach 


THE BANKING LAW JOURNAL 


effected the embeezzlement plaintiff’s funds withdrawing cash 
from the bank the time the deposits were made then obtain- 
ing bank draft payable his own order. Only very few 
instances did accomplish diversion the latter manner. The 
deposit slip would show appropriate notation the amount such 
withdrawal cash bank draft. Neither the plaintiff’s pass- 
book nor the monthly statements submitted the bank the plain- 
tiff showed the aggregate items deposited, but only the net amount 
the items the net deposit. other words, the plaintiff could 
not have discovered any withdrawals Beach through examina- 
tion alone its passbook its monthly statements. Beach had 
authority whatever make such withdrawals, such power having 
been vested the officers the plaintiff whose signature cards were 
file with the bank. 

Although regular monthly statements were submitted the bank 
the plaintiff the latter did not discover Beach’s defalcation until 
March, 1936. Beach, himself, and Lydia Crumb, who worked 
the same office with Beach under his direction, examined the monthly 
statements. There also undisputed evidence that one Henry 
Lewis, auditor and accountant not the employ, made 
frequent and periodic checks the books. Robert 
Myers, called expert the plaintiff, testified that Beach 
kept the books the plaintiff that they reconciled with the bank 
statements. other words, Beach kept the books and records 
the plaintiff that the difference between the income the plaintiff 
and its expenditures revealed therein equalled the balance shown 
the bank statements, subject only certain inconsequential varia- 
tions. The testimony Myers under cross-examination the de- 
fendant’s counsel the effect that there were several hundred dis- 
crepancies the books the plaintiff must not understood, 
defendant’s counsel has insisted the argument, indicating that 
the books the plaintiff kept Beach revealed such dis- 
crepancies. Upon redirect examination Myers’ testimony upon this 
point clear, unequivocal, and uncontradicted. should also 
borne mind that, while the defalcations Beach over the five-year 
period were large, they are not grossly disproportionate the 
income the plaintiff arouse suspicion simply because they 
had the effect lowering the cash position the company below 
what would otherwise have been. The volume sales handled 
the plaintiff during this period ranged from three-fourths million 
two and three-fourths million dollars per annum. The gross in- 
come which passed through the company ranged from about 
quarter nearly half million year. These circumstances ac- 
count for the fact that, when plaintiff filed its claim with the original 
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receiver November, 1981, was for only the amount shown 
due the bank statements, that is, about $6,000. 

The answer the defendant seeks establish defense the 
larger claim upon the circumstance that first filed for 
smaller one, upon the failure the plaintiff assert its claim 
within the time fixed the comptroller for filing claims the re- 
ceivership and the failure the plaintiff challenge the correct- 
ness the account with the bank when throughout the period the 
embezzlement Beach monthly statements were submitted it. 
the argument, but not the answer, the defendant challenges 
the right the plaintiff succeed because laches and limitation 
time. 

First. The effect the filing claim for about $6,000, the 
amount shown the bank statements due the plaintiff, when 
the latter did not know Beach’s embezzlements and could not 
charged with notice them, was not invite the disastrous conse- 
quence total forfeiture the claim for embezzlements. The 
plaintiff was not imperiled choice was not free, and could not 
regarded free, make. 

Second. The contention the defendant the effect the 
failure the plaintiff present its claim within the time fixed for 
filing claims the receivership equally without merit. Schulenberg 
Norton (C. A.) (2d) 578, and cases cited. has been 
the uniform practice receivership cases the federal courts 
permit the filing claims after the time fixed for their presentation 
has expired. The peril delay has been subject the claimant 
loss reason distributions made ignorance his claim. What 
has thus transpired will.not undone the behest such claim- 
ant. reason perceived for applying more drastic rule here. 

Third. The contention the defendant raised the argument, 
but not the answer, that the plaintiff’s action really one law 
and should barred the statute limitations cannot sus- 
tained. While true that neither the complaint nor the record 
presents case for the exercise equity jurisdiction because the 
plaintiff’s claim rests merely contract depositor the bank, 
the failure the defendant raise the question motion answer 
has resulted waiver the objection. now comes too late. 
Metropolitan Railway Receivership (In Reisenberg), 208 
90, Ct. 219, Ed. 403; Harkin Brundage, 276 36, 
52, Ct. 268, 274, Ed. 457; Pennsylvania Williams, 
1166. This court need act sua sponte dismiss case for want 
equity only when there some impelling public interest requiring 
so. Pennsylvania Williams, supra, 294 176, page 
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case, therefore, being equity, not subject the defense the 
state statute limitations, which can urged only law actions 
this court. 

will assumed that this defense has not been urged too late. How- 
ever, uniformly held that laches involves more than mere lapse 
time and requires element estoppel, neglect which has 
operated the prejudice the defendant. For two reasons the 
defense laches not available: (1) The plaintiff did not know 
Beach’s defalcations and could not changed with knowledge 
thereof; and (2) the defendant’s answer paragraph admits that 
“certain its agents knew that Charles Beach was unlawfully 
illegally withdrawing funds that belonged the plaintiff.” 
the absence showing that these agents participated Beach’s 
embezzlements, their knowledge imputed the bank. When 
defendant knows the basis claim cannot successfully urge 
that has relied his detriment the failure the plaintiff 
assert it. See National Cash Register Co. Remington Arms 
Co., 122 Misc. 202 691, 699, and cases cited. 

Fourth. The remaining defense one that goes the real 
merits the case and upon the issue created thereby the determina- 
tion this case should made rest. The substance the de- 
fense that reason the submission the bank the plaintiff 
regular monthly statements its account throughout the years 
that Beach was diverting funds, coupled with the failure the plain- 
tiff raise any objection the correctness such statements, 
when the plaintiff knew, the exercise reasonable care should 
have known, Beach’s defalcations, the plaintiff estopped 
recover. plaintiff reply denies that either knew can 
charged with knowledge Beach’s conduct. 

The rule the federal cases pertaining the liability bank 
its depositor clear. depositor owes his bank the duty 
examine the statements his account furnished him the bank 
and report errors which discovers ought discover therein 
without unreasonable delay. depositor charged with notice 
what reasonable examination would reveal. When depositor’s 
agent, permitted examine the bank statements, the same person 
who embezzled from the depositor’s account, the general cases not 
for that reason absolve the depositor. The latter, true, not 
charged with the knowledge which his dishonest agent has, but 
charged with knowledge such facts reasonable examination 
honest agent would disclose. The federal cases also hold, 
and this respect there appears dissent the American 
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cases, that, bank negligent detecting fraud, where the 
bank fails observe limitation the agent’s drawing power, the 
depositor may recover and will not estopped despite his own 
failure properly examine the bank’s statements. Leather Manu- 
facturer’s Bank Morgan, 117 96, 112 Ct. 657, 
Ed. 811; First National Bank Farrell (D. C.) 272 871; 
Irving Trust Co. National City Bank (C. A.) (2d) 665. 

The reason for plaintiff’s counsel urging upon this court the 
adoption the rule. Illinois cases based some measure upon 
the erroneous assumption that they hold depositor under 
duty whatever examine his bank statements. The case Manu- 
facturers’ National Bank Barnes, 69, Am. Rep. 576, 
has been referred supporting this proposition, but without any 
justification. Barnes Case cited early New York case 
Weisser’s Adm’rs Denison, 68, Am. Dec. 731, which 
did announce such rule. Later New York cases overruled it. 
examination the Barnes Case itself will show that the defendant 
bank was negligent and view such negligence immaterial 
whether the depositor examined his statements under the uniform 
ruling courts. Whatever support for the proposition that de- 
positor under duty examine his statements one may find 
the Barnes Case completely destroyed later Illinois cases. 
Osborne Corn Exchange National Bank, 218 App. 28; Mer- 
chants’ National Bank Nichols, etc., Co., 223 Ill. 41, 
38, (N. S.) 752; Tuberculosis Ass’n Spring- 
field Marine Bank, 282 App. 14; Cosmopolitan Bank Lake 
Shore Bank, 343 347, 175 583. 

probably true, however, that the Illinois decisions are more 
favorable depositor one respect. They seem hold that 
depositor has discharged his duty the bank even cases where the 
examination bank statements made the same agent who 
diverted the funds from the bank account which the bank state- 
ments pertain. Merchants’ National Bank Nichols, etc., Co., 223 
lieved that this one respect alone the Illinois cases are unique 
American law. The general rule that depositor charged with 
knowledge such facts reasonable examination honest 
agent would reveal. For full collection cases upon the subject 
the liability bank its depositor when the latter’s funds have 
1147. 

the view which this court takes this case the plaintiff can 
recover well under the federal rule under that taken the 
courts. The relevant facts have already been stated. There 


if 
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dispute over the salient facts, but only over the inferences 
drawn from them. the light the facts herein stated the 
plaintiff was not negligent failing discover Beach’s embezzle- 
ments which examination the statements the bank account 
and even the books the plaintiff did not and would not reveal. 
the bank’s side the answer admits that certain employees knew that 
Beach was unlawfully withdrawing plaintiff’s funds. the light 
such admission liability must imposed. Even the record did 
not contain such admission this court would compelled reach 
the same result because the record clearly establishes gross neglect 
upon the part the bank allowing Beach, who had authority 
withdraw, withdraw any funds all, and especially allowing 
him way that would conceal such withdrawals from his 
principal. The bank must charged with the knowledge con- 
sequences obvious. Even the assumption made that plaintiff 
was negligent, still the bank liable negligence upon its part 
established. Testimony offered the defendant established 
banking practice Rockford such was followed here was rightly 
excluded for other reason than that practice, however preva- 
lent, could justify such banking methods. 

The strong reliance placed the defendant upon Potts Co. 
Lafayette National Bank, 269 181, 199 50, 103 
1142, justifies further word. Assuming that the case was correctly 
decided, conclusion means free from doubt, can dis- 
tinguished upon three grounds: (1) Wyatt, the bank officer, actively 
participated with Eckart, the embezzling employee the depositor, 
divert the funds; (2) the court holds that examina- 
tion honest employee would have disclosed the diversions; and 
the president the plaintiff company remained silent long after 
had discovered the embezzlements. not necessary discuss 
the authorities further. 

The findings fact submitted the plaintiff will adopted. 


decree may entered conformity with the vew herein expressed. 


Loss Not Covered Cashier’s Fidelity Bond 


loss, resulting from the act bank cashier cashing 
checks for the bank’s president, who had checking account 
the bank, and subsequently taking the president’s note 
for the aggregate amount the checks, not covered 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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the cashier’s fidelity bond protecting the bank from loss occur- 
ring through the cashier’s fraud, dishonesty, forgery, theft, 
embezzlement, wrongful abstraction willful misapplication. 
This was decided the Appellate Court Indiana the 
case State rel. Hundley Jay, Rep. (2d) 787. 

The bank involved this case was private bank organized 
under the laws the state Indiana and the plaintiff the 
action was the receiver the bank, appointed when, the 
course events, the bank became insolvent. The capital 
stock the bank was $10,000, which the president owned 
the majority. Acting under the instructions the president, 
the cashier cashed checks drawn the president the aggre- 
gate amount the time the cashing 
these checks, the president had checking account the 
bank. The checks were carried cash items and later the 
president delivered his promissory note for that amount 
the bank. 

Among other things, was contended that this transaction 
constituted violation the Indiana statute which provides 
that bank shall loan more than per cent. its capital 
stock any officer. The court held that the giving the 
note did not constitute loan within the meaning the 
statute. The note was given payment pre-existing 
debt, evidenced the checks which the president had pre- 
viously given. The court further held that, while the act 
the cashier cashing the president’s checks might have been 
act bad faith error judgment, did not come 
within the term “dishonesty” within any the other terms 
used the bond. 

The following paragraphs are quoted from the court’s 
opinion: 

Appellant (the receiver the bank) contends that the loan 
the sum $5,181.43 Edward Bloch, while was president the 
Citizens Bank, appellee Jay, cashier, was excess loan 
funds the bank violation the statute and constituted 
breach the bond. The statute referred reads: “No bank 
organized under the provisions this act, nor any its officers 
acting for it, shall loan any the funds said bank any amount 
exceeding thirty (30) per cent. the capital stock said bank 
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any officer officers thereof.” Burns’ 1926, 3936; Burns’ 
1938; 18-2712; section 8040 Baldwin’s Ind. St. 1984, 

The court specifically found that the time the note was exe- 
cuted and delivered said bank Bloch money was loaned 
paid said Bloch the bank the cashier thereof; that the 
note was executed and delivered said bank Bloch payment 
the indebtedness owing the bank reason the payment said 
checks drawn the bank Bloch. appears that the note (which 
evidence debt) was given payment pre-existing debt; 
that the pre-existing debt was occasioned the payment Bloch’s 
checks; and that the pecuniary loss suffered the bank did not 
result primarily from the execution and delivery the note Bloch 
and the acceptance thereof Jay, but from the payment Bloch’s 
checks. apparent, under such circumstances, that percuni- 
ary loss could attached the mere execution, delivery, and ac- 
ceptance the note, and, reason thereof, liability would 
cast upon the cashier such transaction. 

Appellant urges that the payment the cashier the checks 
drawn the bank Bloch, when had funds the bank 
against which draw said checks, was breach the bond. 

Appellees (the cashier and his surety), insist that the complaint 
drawn strictly the theory, and that appellant proceeded the 
trial court the theory, that loan was made July 1930, 
(the date the president’s note), Jay, cashier, Block 
and liability attached under the provisions the bond solely 
upon the ground that loan was made violation law; that 
appellant bound that theory appeal; that the court specifi- 
cally found that such loan was made and, the evidence sustain 
such finding not being challenged, appellant cannot recover. 

may said that there was issue this action involving 
any breach the bond the part the cashier permitting 
the president overdraw his account, but, view appellant’s 
further contention that the loan was actually made the time 
the checks were paid Jay, the cashier, and that the note given 
subsequent thereto was evidence thereof, further consideration 
the case required. 

evident that the loss for which recovery sought was oc- 


the cashier permitting Bloch overdraw his account 


and not virtue the acceptance Bloch’s note. The irregu- 
larity the part the cashier, disclosed the findings, was 
the receiving and paying the several checks Bloch excess 
his account with the bank. Assuming that the act the cashier 
permitting the president overdrawn his account was issue, 
are unable agree with appellant’s contention that such transac- 
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tion amounted loan within the meaning the statute upon 
which appellant relies. 

Answering appellant’s contention that the payment the 
cashier the checks drawn the bank Bloch, when had 
funds the bank against which draw said checks, was 
breach the bond, must borne mind that the bond ques- 
tion not statutory bond, due the fact the bank question 
was private bank and that the private banking act Indiana 
did not require the cashier give bond. Liability, any, must 
confined the fair and reasonable meaning all the pro- 
visions contained therein. Sparta State Bank Myers al. 
(1931) 202 Ind. 553, 177 258. The bond, its provisions, 
acts fraud, dishonesty, forgery, theft, embezzlement, wrongful 
abstraction willful misapplication the part the employee, 
directly through connivance with others.” Upon examination 
the findings fail find any fact showing that any deceitful, 
unfaithful, dishonest conduct the part the cashier was 
practiced him paying the checks, which action created the 
indebtedness from which appellant suffered pecuniary loss. was. 
the purpose the bond, expressed its plain and unequivocal 
provisions, indemnify the bank against loss arising from fraud 
dishonesty the part the cashier. The surety company did 
not undertake guarantee the contractual indebtedness Bloch 
the bank. The term “dishonesty” its ordinary meaning would 
include element deceit, bad faith, dishonest conduct upon 
the part the person charged. The mere act paying the checks, 
resulting indebtedness the bank, and this alone, without 
any other intent purpose, would not constitute dishonesty within 
the meaning the term used the provisions the bond. 
There may may not have been bad faith the part the 
cashier discharging his duty. Such act may have been error 
judgment injudicious exercise discretion his part, for 
which, under the terms the bond, there could liability. The 
findings are silent any fact disclosing element bad faith 
the part Jay, his knowledge any unlawful pur- 
pose the part Bloch the time the checks were paid. may 
further pointed out that, far the findings disclose, the 
cashier may have paid the checks with the expectation that they 
would made good the drawer. fact, strong inference 
deducible this effect from the finding that Bloch had, 
numerous occasions prior the time question, executed checks 
drawn this bank without sufficient funds pay said checks and 
that each said occasions said checks were paid; that after 
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payment Jay notified Bloch the fact that said checks had been 
paid and that Bloch did not have funds deposit take care 
the same. each said former occasions referred Bloch 
would thereupon come the bank and pay and deposit sufficient 
funds take care said checks paid; that said former transac- 
tions were made with the knowledge and without objections the 
part the directors said bank. 

Appellant further contends that the act Jay, cashier, 
cashing the checks Bloch, amounted wrongful abstraction 
willful misapplication within the meaning these terms used 
the bond and amounted breach the bond. the cases 
First Nat. Bank Edgewater, National Surety Co., 
193 Wis. 214 361, and Bank Peachland Fairley, 
202 162 229, the courts were concerned with the 
liability bond conditioned the bond question, with sub- 
stantially similar facts. was held that the act bank cashier 
permitting overdraft through honest mistake judgment, 
help the bank, the ordinary course the bank’s busi- 
ness, without any dishonest intent purpose, was not within 
fidelity policy insuring against loss through the fraud, dishonesty, 
forgery, theft, embezzlement, wrongful abstraction, misapplication, 
misappropriation, other dishonest criminal act omission 
the cashier. 

may further pointed out that there was specific charge 
the complaint either wrongful abstraction willful misapplica- 
tion. conclude that the findings fail disclose that the cashier 
breached any the provisions the bond. 


HOLC Bonds Payment Mortgage 


The Home Owners’ Loan Act (12 Code, 147e), 
makes unlawful for bank (or any one else), upon agree- 
ing accept HOLC bonds satisfaction mortgage, 
require the mortgagor pay the difference between the par 
value the bonds and ther market value the time. the 
bonds are accepted all, and they are selling below par, they 
must taken their face value. This statute was applied 
the Supreme Court Minnesota recently the case 
Pye Grunert, 275 Rep. 615. 

This provision the law does not violate the Fifth 
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Amendment the Federal Constitution which provides that 
person shall deprived property without due process 
law. Nor does impair the obligation contract. 
merely prohibits contract advance its making. The 
facts are clearly set forth the court’s opinion which 
given full below: 


This case involves verdict for $53.98 recovered the plain- 
tiff complaint for money had and received, involving al- 
leged agreement the defendant pay the plaintiff the difference 
between the market value and the par value certain bonds the 
Home Owners’ Loan Corporation, from which corporation the de- 
fendant was obtaining loan his residence property. The case 
has been tried three times below; once the justice court, and 
twice the district court. 


appears that the plaintiff and, the times here under 
consideration, was president the State Bank Morristown and 
the State Bank Stanton. The defendant’s home Northfield 
was subject mortgage the principal sum $3,000 favor 
the State Bank Morristown, which mortgage was subsequently 
transferred the State Bank Stanton. 1933 the plaintiff 
suggested that the defendant procure government loan and pay 
this mortgage. Application was then made defendant the 
Home Owners’ Loan Corporation, and January 1934, the 
plaintiff, president the Stanton bank, executed consent 
accept full settlement the bonds the Loan Corporation their 
face value for the $3,000 and accrued interest. October 27, 1934, 
the loan was ready for closing the local office the Loan Cor- 
poration Faribault. The bonds the Loan Corporation were 
not selling the market par and the plaintiff claims that the 
defendant agreed pay him personally the difference between the 
par value and the market value the bonds and plaintiff claims 
that advanced this difference, which amounted $135.58, the 
Stanton bank. Upon this state facts this suit was brought, the 
plaintiff admitting offset $81.60 which owed defendant 
hardware bill. The defendant denied the contract and set the 
hardware bill counterclaim. The trial court submitted the 
case the jury which brought verdict hereinbefore stated. 
Defendant moved for judgment notwithstanding the verdict 
new trial and appealed from the order denying that motion. 

Subdivision (e) section 1467, vol. A., which 
part the Home Owners’ Loan Act provides: “No 
shall contract for from any person applying 
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the Corporation for any representing 
payment any difference which may exist between the market value 
and the par value the bonds the Home Owners’ Loan Corpora- 
tion.” heavy penalty fixed the statute for the violation 
this prohibition. 

contract that its face requires illegal act, either the 
contractor third person, more imposes liability dam- 
ages for nonperformance than creates equity compel the 
contractor perform. And more broadly, long has been 
recognized that contracts that obviously and directly tend 
marked degree bring about results that the law seeks prevent 
cannot made the ground successful suit.” Sage Hampe, 


The policy announced the Home Owners’ Loan Act policy 


the United States which are bound, and there can 
question but that the United States can make its prohibition bind- 
ing upon others than the technical parties the loan contract 
order protect the borrowers. Sage Hampe, supra. 

The Home Owners’ Loan Corporation was created relief 
agency save the investments small home owners distress 
judiciously refinancing their obligations such homes, and con- 
nection with the significant purpose the act justifiably pro- 
hibited contracts the nature here involved. Other evasions the 
purposes the act have been held unenforceable. Jessewich 
Abbene, 154 Misc. 768, 277 599, 601; First Citizens 
Bank Trust Co. Speaker, 159 Misc. 427, 287 831, 
833. 

“In all cases where contracts are claimed void against 
public policy, matters not that any particular contract free 
from any taint actual fraud, oppression corruption. The 
laws look the general tendency such contracts. vice 
the very nature the contract, and condemned belong- 
ing class which the law will not tolerate.” Cran- 
dall, 348, 362. 

The act does not impair the obligation any contract (article 
10) nor offend against the Fifth Amendment the Federal 
Constitution, prohibits contract advance its making. 
The bank was not obliged consent receive the bonds par. 
For valid consideration agreed so, and the new contract 
between the plaintiff and the borrower was made direct viola- 
tion the statute, hence was prohibited contract and illegal. 
Therefore the plaintiff cannot recover thereon. The defendant 
should recover judgment against plaintiff for the $81.60 his 
admitted counterclaim with interest thereon. The case remanded 
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the district court, with directions enter judgment favor 
the defendant accordance with the views herein expressed. 
Reversed. 


Deposit Trustee Bankruptcy 


trustee bankruptcy required exercise proper 
care depositing funds the estate even though the funds 
are deposited properly designated depository. The ques- 
tion whether the trustee has exercised such care one for 
the jury determine. This was decided the United 
States Supreme Court United States Howard, Sup. 
Ct. Rep. 309. 

this case appeared that the defendant, Howard, was 
acting trustee bankruptcy one hundred and fourteen 
separate bankrupt estates. was also acting receiver 
nine other estates. Some twenty Chicago banks had been 
designated the court depositories brankruptcy funds 
that district. Prior August, 1980, Howard, who had 
for years served trustee and receiver bankruptcy estates, 
deposited the funds the estates either the Central Trust 
Company the Foreman State National Bank. the time 
mentioned, transferred the deposits the Phillip State 
Bank and Trust Company upon the latter bank’s agreement 
make unsecured personal loans him sufficient dis- 
charge his personal indebtedness the other two banks. The 
Phillip Bank closed June the time the 
closing, the deposits the one hundred and twenty-three 
bankrupt estates above mentioned aggregated $416,833.90. 
Loans Howard the extent $17,500 had been made 
the bank. official bond was the sum 
$50,000. After the closing the bank, Howard resigned 
and one Willoughby was appointed succeed him. This 
action was brought against Howard and the surety his 
bond. decision was given against the defendants the 
trial court. This was reversed the Circuit Court Ap- 


similar decisions see Banking Law Journal Digest (Fourth 


Edition) 


| 


THE BANKING LAW JOURNAL 


peals. The United States Supreme Court now reverses the 
Circuit Court and holds that, the circumstances, the ques- 
tion the liability the defendants should left the 
decision the jury. The following paragraphs are quoted 
from the court’s opinion: 


First. That the obligors the bonds are liable only for breach 
Howard official duty may assumed. the common law 
every trustee receiver estate has the duty exercising 
reasonable care the custody the fiduciary estate unless relieved 
such duty agreement, statute, order court. Obviously, 
Howard was not relieved the duty any agreement. The ques- 
tion decision whether under the Bankruptcy Act, any order 
the court, this duty respect the care funds was limited 
depositing them one the depositories designated the court 
Howard was relieved all duty exercise care selecting the 
depository and maintaining funds therein. 


Second. statute relieved Howard the common-law duty 
exercise care the custody the funds. 


Obviously the act (Bankruptcy Act) does not terms relieve 
the trustee the common-law duty exercise care the custody 
funds. designation banks deposit proper for bank- 
ruptcy funds, like the listing legal investments for trustees and 
guardians, limits the discretion which can exercised the deposit- 
ing officer and may render him absolutely liable for the loss funds 
placed nondesignated depository. But the fact that the free- 
dom choice the fiduciary limited statute does not relieve 
him the duty exercising care and prudence within the field left 
his discretion. may not shut his eyes the fact that 
so-called legal investment longer sound, may not disregard 
the fact that depository proper when designated longer safe. 
The mere imposition statutory duties does not remove liability 
for breach existing common-law duties. Compare Bowerman 
Hamner, 250 504, 510, 511, Ct. 549, Ed. 1113; 
Yates Jones National Bank, 206 158, 178, Ct. 638, 
Ed. 1002; Mechanics Universal Joint Co. Culhane, 299 
51, 57, Ct. 81, 84, Ed. 33. 


Third. order the court limited the common-law duty 
Howard exercise care the custody estate funds. The Phillip 
Bank was designated depository its own application. 
order directed Howard deposit funds the Phillip Bank; and 
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order specifically authorized him so. Being free select any 
one more the designated depositories, Howard was respect there- 
under the common-law obligation exercise care the perform- 
ance his functions fiduciary. While was making deposits 
the Phillip Bank there were about others the Chicago area 
which were designated depositories, had wide range from 
which choose. designating the Phillip Bank depository 
the court may have justified Howard assuming that August 
20, 1930, was trustworthy place deposit for bankruptcy funds 
the extent $50,000. But throughout the period deposit the 
legal duty exercise care remained. any time discovered 
facts tending show that the place deposit was longer safe, 
was his duty bring the facts the attention the court. And 
time was Howard justified maintaining deposit not entirely 
secured the depository bond had reasonable cause doubt 
the stability the bank. 


Fourth. ‘The contention that the Bankruptcy Act established 
depository system which relieved trustees and receivers wholly the 
duty exercising care the condition stability deposi- 
tory rests upon false analogy. federal public funds Congress 
has provided depository system which the moneys, soon 
deposited, are effect the Treasury the United States. 
tem officer who has duly made the deposits relieved all 
responsibility for the stability the depository. Similar provision 
has been made many states for the deposit public funds the 
state municipality. But the funds bankruptcy estates are 
private funds, see Texas Pacific Ry. Pottorff, 291 245, 
257, note 11, Ct. 416, 418, 419, Ed. 777; and the 
provisions the Bankruptcy Act concerning the appointment 
depositories and the deposits made trustees are very 
different character. 

the exercise ordinary care making and maintaining 
deposits, even made designated depository, was part 
Howard’s official duties, and his surety are liable the bonds 
failed this respect. that issue the evidence—particularly 
view the personal loans him—was ample justify submit- 
ting the question the jury. The judgment the Circuit Court 
Appeal is, therefore, reversed; and the cause remanded 
for consideration the other errors which the defendants assigned 
concerning the conduct the trial. 
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Federal Savings and Loan Associations 


The origin and growth the new thrift institution known 
the Federal Savings and Loan Association are described 
follows James Henderson, president the Brook- 
line Federal Savings and Loan Association, Brookline, 
Massachusetts, article appearing the Boston Herald 
January 30. 


Some years ago, men interested thrift institutions conceived 
the thought that the changing times required new form type 
institution which embodied many the more desirable features 
into one institution, plus certain new ideas which would have strong 
appeal the public mind. The thought occurred that the sponsor- 
ing savings institutions thrift institutions national scale 
would bespeak the same confidence, but was not until 1933, June, 
that the required legislation was enacted and, thus, there came into 
being the Federal Savings and Loan Association. mutually 
owned, just are the co-operative banks and savings banks. 
operated its own board directors elected those who have 
invested their money the institution. Its only connection with the 
federal government that supervised, examined and operated 
under federal law, just are the national banks. 

permitted loan funds real estate upon its own 
pass books certain types government bonds. not 
bank deposit subject check. this respect, similar 
savings bank co-operative bank. Eighty-five per cent. (85%) 
its assets may loaned real estate for home occupancy, but 
not more than four families. Loans may made per cent. 
the value placed the property the appraisal committee 
the institution. may loan area not more than miles 
away from the location its banking quarters. may make loans 
for period not more than years reducing basis, accord- 
ing table which will amortize the loan the end the period 
for which the loan written. 

Many the federal savings and loan associations, addition, 
require the payment one-twelfth the real estate taxes each 
month assessed against the property. Thus, the owner the prop- 
erty enabled budget his monthly expense that the end 
the year has worry meeting large and sometimes burden- 
some tax bill. 

There are some exceptions this loaning policy, that per 
cent, the asests the institution may invested larger loans, 
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theoretically, the extent even one loan. other words, 
institution with $2,000,000 worth assets could make one loan 
$300,000, which, course, good banking practice would not justify. 
Within this per cent. allotment, loans may made other 
types investment than homes, but such loan cannot exceed per 
cent. the appraised value the property upon which the loan 
made. 

Under the same ruling, namely, within the per cent. range, 
loans may made beyond the 50-miles radius, which restriction 
applies loans made per cent. the assets the insti- 
tution. 

Investments the public can made either they are the 
case savings bank, whenever the desire arises, and amounts 
up, they can made systematically certain days each 
month, the case the co-operative banks. They can made 
the use pass book upon which dividends are credited each 
six months, they can made through the medium “certificate 
deposits,” known the “investment share,” upon which when the 
dividends are declared, they are paid cash the holder. These 
investment shares are multiples $100, but the crowning achieve- 
ment this new type thrift institution that matter what 
form the investment made, insured $5000 the Federal 
Savings and Loan Insurance Corporation, instrumentality and 
wholly owned the federal government. 

There are approximately 1400 savings and loan associations 
the United States, while Massachusetts there are some function- 
ing the present time. There has been misconception the 
minds the public the true function the Federal Savings 
and Loan Association, due, perhaps, the fact that the term “bank” 
does not any way appear the literature. 

other parts the country, co-operative banks are known 
building and loans associations. our part the country, the 
predominant type savings institution has been the savings bank. 
was thought wise couple the two names under the name “Saving 
and Loan Association” that they would meet the requirements 
universal way, and will but short time with the rapidly 
increasing number associations coming into being throughout the 
country that this form institution will just popular and 
widely known any the others now existing. 


BANKING DECISIONS 


this department are published each month all the important 


decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


PRACTICE LAW TRUST 
COMPANIES 


Detroit Bar Association Union Guardian Trust Company, Supreme 
Court Michigan, 276 Rep. 365 


For trust company draft wills, have them drafted 
attorneys, constitutes illegal practice law. not illegal 
practice law, however, for trust companies draft trust agree- 
ments, revocable the trustors, which contain donative testa- 
mentary provisions. likewise proper for trust companies 
perform services incidental estates trusts, connection with 
which they are acting fiduciary capacity for statutory fees 
only. the other hand, not permissible for trust companies 
solicit law business from the public, directly indirectly, 
recommend prospective testators trustors the names attor- 
neys for the drafting wills and trust instruments. 


Appeal from Court, Wayne County, Chancery; Allan 
Campbell, Judge. 

Suit the Detroit Bar Association and others against the Union 
Guardian Trust Company for injunction. From decree granting 
relief, each party appeals. 

Modified. 

Argued before the Entire Bench. 

George Brand, Ezra Frye, and Ben Shepherd, all De- 
troit, for plaintiffs. 

Shaeffer Dahling, Detroit, for defendant. 


NORTH, J.—This injunction suit wherein plaintiffs seek 
enjoin alleged unauthorized unlawful practice law the defend- 
ant trust company, Michigan From decree granting 
injunctive relief each party has appealed. 


similar decisions see Banking Law Journal Digest (Fourth 


Edition) 
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Concededly the defendant corporation not licensed practice 
law. Instead specifically prohibited statute from doing so. 
part the statute reads: ‘‘It shall unlawful for any corporation 
voluntary association practice appear attorney-at-law for 
any person other than itself any court this state before any 
for any person other than itself, any said courts hold itself 
out the being entitled practice law, render furnish 
legal services advice, furnish attorneys counsel render 
legal services any kind actions proceedings any nature 
any other way manner, any other manner assume 
entitled practice law. The fact that such officer, trustee, di- 
rector, agent employee the corporation shall duly and regu- 
larly admitted attorney-at-law shall not held permit allow any 
such corporation voluntary association the acts prohibited 
herein. This section shall not apply any corporation volun- 
tary association lawfully engaged business authorized the pro- 
visions any existing statute. But corporation shall per- 
mitted render any services which cannot lawfully rendered 
person not admitted practice law this state nor solicit directly 
indirectly professional employment for lawyer.’’ Comp. Laws. 
1929, 10175. 


Adjudication the issues presented the instant case rendered 
difficult because the lack exact definition what constitutes 
the practice law. their brief plaintiffs say: ‘‘The determination 
what constitutes ‘practice law’ regarded judicial func- 
tion. Even possible, practical nor advisable attempt 
specific definition ‘practice law.’ The few efforts have 
added little general characterization.’’ 

The Supreme Court Rhode Isnad has said: ‘‘Authority 
admit the bar and disbar necessarily carries with power 
define what constitutes the practice the law, and exclude un- 
authorized persons therefrom.’’ Bar. Asso. Automobile Service 
Asso., 122, 179 139, 142, 100 226. See, also, Rich- 
mond Ass’n Credit Men Bar Ass’n, 167 Va. 327, 189 
Depew Wichita Association Credit Men, 142 Kan. 403, 
1041; Creditors’ Service Corporation Cummings (R. I.) 190 


practice law difficult define. Perhaps does not 
admit exact definition. That the practice the law special 
field reserved lawyers duly licensed the court, one denies.’’ 
Bar Asso. Automobile Service Asso., supra. 

would give all inclusive definition the 
practice law, and will not attempt so.’’ Clark Austin 
(Mo. Sup.) 101 977, 982. 
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court and other courts have always been reluctant adopt 
all-inclusive definition the term ‘practice law.’’’ People, 
rel. Chicago Bar Ass’n, Goodman, 366 346, 941, 944. 


bearing somewhat upon this phase the instant case, may 
noted that decision involving illegal practice law have 


case court, determination the steps taken and 
procedure and proceedings enforce the remedy are ex- 
elusive functions attorney-at-law, where party does not appear 

rights and duties arising out the relationship attorney 
and client are not measured the yardstick commercial trade 
transactions. The relation purely personal. The lawyer owes 
his undivided allegiance. There place the relationship 
for its establishment middleman, having interest the res 
control the Hightower Detroit Edison Co., 262 


Without giving full sanction thereto, may noted that other 
courts have expressed much broader views what constitutes the 
practice law. 


and advice, the drawing agreements, the organization 
corporations and preparing papers connected therewith, the drafting 
legal documents all kinds, including wills, are activities which 
have long been classed law People Alfani, 227 
334, 125 671, 673. 

law under modern conditions consists small part 
work performed outside any court and having immediate 
relation proceedings court. embraces conveyancing, the giving 
legal advice large variety subjects, and the preparation and 
execution legal instruments covering extensive field business 
and trust relations and other affairs. Although these transactions may 
have direct connection with court proceedings, they are always 
subject become involved litigation.’’ Opinion the Justices, 
the Senate, 289 Mass. 607, 194 313, 


turn now the questions presented the instant case. 
Counsel stipulated that three issues were presented the trial court 
for adjudication. quote and consider them order. 


Drafting Wills 


illegal for the defendant trust company draft have 
drafted its attorneys attorney others selected paid 
therefor, any will proposed form, outline suggestion thereof.’’ 


Formerly defendant had actively engaged the business draft- 
ing wills. Many such transactions were the result defendant’s 
solicitation business this character. But this phase 
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defendant’s activities had been wholly discontinued before this suit 
was instituted, and counsel for the respective parties agreed that 
plaintiffs might take decree with appropriate injunctive provisions. 
That portion the decree reads: 


Union Guardian Trust Company hereby permanently 
enjoined and restrained from: 


drafting, having drafted for others its attorneys 
attorney others selected paid therefor, any 
proposed form outline thereof intended for individual 


There being appeal from this phase the decree, affirmed. 
Such the holding many other jurisdictions. 


cannot practice law. ‘Practice the law’ not 
limited practice before the courts. But under all attempted 
definitions, includes the drafting documents which necessity 
must presented to, and their legality passed upon by, the courts. 

think the drawing wills, practice, the practice 
law, and this for three reasons: First, because the profound legal 
knowledge necessary for one who makes practice this work; second, 
because all these instruments, before they become effective, must 
filed and administered court; and, third, because what con- 
sider the weight authority holds.’’ People rel. Committee 


Grievances Colorado Bar Ass’n Denver Clearing House Banks, 
Colo. 50, 468, 469. 


the practice drafting wills corporations laymen con- 
stituting unauthorized practice law, see People People’s Trust 
Co., 180 App. Div. 494, 167 767; Eastern Idaho Loan 
Trust Co., Idaho 280, 288 157, 1323; People rel. 
People’s Stock Yards State Bank, 344 462, 176 901; State 
inf. Miller St. Union Trust Co., 335 Mo. 845, 348. 


Drafting Trust Agreements—Constitutionality Authorizing Statute 


The second issue presented the trial court was: ‘‘That illegal 
for the defendant trust company draft have drafted its at- 
torneys attorney others selected paid therefor, any trust 
agreement proposed form, outline suggestion thereof which 
defendant either has personal interest under which said defendant 
act fiduciary.’’ The decree the circuit court con- 
tained the same injunctive provision drafting trust agreements 
defendant that just above quoted pertaining wills. The de- 
fendant contends this was error. 

Plaintiffs’ position indicated the following statement their 
brief: ‘‘However, every argument against trust company drafting 
wills equally applicable trust company drafting trust agree- 
ments for prospective 


THE BANKING LAW JOURNAL 


the other hand, defendant denies engaged unauthorized 
practice law and, stated its brief: ‘‘Defendant asserts that the 
acts which performs are but such arise the usual and regular 
course and are incident the business which defendant organized 
and authorized statute do, namely—acting 

The statute under which the defendant trust company organized 
Comp. Laws 1929, 11997-12042, amended) provides that such 
companies shall have, among others, the following powers: 
take, receive and hold, and repay, reconvey and dispose any effects 
and property, both real and personal, which may granted, com- 
mitted, transferred conveyed it, with its consent, upon any terms, 
upon any trust trusts whatsoever any time times, any 
person and administer, fulfill and discharge the 
duties such trust trusts, for such remuneration may agreed 
on; and any such company shall have power act generally agents 
attorneys for the transaction business, the management estates, 
the collection rents, interest, dividends, mortgages, bonds, bills, notes 
and securities for moneys.’’ Comp. Laws 1929, 12018, amended 
Pub. Acts 1933, No. 238. this same section Comp. Laws 1929, 
12018) further provided that trust company may designated 
and serve executor, administrator, trustee, receiver assignee, 
guardian under appointment court. must borne mind 
that the statute hereinbefore partially quoted Comp. Laws 1929, 
10175) which corporations are forbidden practice laws 
provided ‘‘This section shall not apply any corporation voluntary 
association lawfully engaged business authorized the provisions 
any existing apparent that this provision was em- 
bodied the statute the Legislature might definitely un- 
derstood that was not the intent the Legislature this enactment 
restrict the powers conferred upon corporations other acts the 
Legislature under which such corporations were organized. But plain- 
tiffs assert that any provision statute which purported authorize 
corporations perform acts which constitute the practice law would 
unconstitutional because judicial function, not legislative 
power, determine what constitutes the practice law and who are 
authorized practice law. Such has been the holding certain 
courts. See People rel. People’s Stock Yards State Bank, supra; 
People rel. Motorists Association, 354 595, 188 827; 
Opinion the Justices the Senate, supra; Rhode Island Bar Asso. 
Automobile Service Asso., supra. But notwithstanding the persuasive- 
ness the foregoing decisions and others which might cited, are 
much impressed with the careful consideration given this question 
the Supreme Court Wisconsin. That court has said: ‘‘We admit 
that courts have with the qualifications lawyers except 
far they are permitted participate the administration 
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the law actions and proceedings courts law and equity. the 
Legislature desires classify attorneys law, are free say that 
courts would not concerned with the qualifications those permitted 
perform legal services give legal advice which has nothing 
with the administration the law actions and proceedings 
courts law and equity. The Legislature may establish such qualifi- 
cations chooses for those who are permitted act conveyancers, 
examiners title, organizers corporations, any other type 
legal services which does not give them power influence the course 
justice administered the Cannon, 206 Wis. 
374, 240 441, 449. 


case this same field law, the Supreme Court North 
Carolina, concerning the ‘‘inherent’’ power courts, has said: 


views maintain this question are supported, think, 
the best considered authorities. parte Thompson, 355; 
Cooper, 67; Robinson, 131 Mass. 376, Am. Rep. 
239; parte Yale, Cal. 241, Am. Dec. 62; State Foreman, 
Mo. 602; Freunde Police Power, 646-650. 


parte Thompson the power treated legislative. 
parte Yale held, ‘That the manners, terms and conditions 
attorney’s admission practice, and his continuing practice, 
well his powers, duties, and privileges, are proper subjects 
legislative control the same extent, and subject the same limita- 
tions any other profession business that directed regulated 
statute.’ 


Cooper, supra, the Legislature had directed that applicants 
holding diplomas from Columbia College should admitted, and the 
act was upheld and the admission required. 


Robinson woman had offered for admission the bar 
Massachusetts, and was rejected because the statute had not 
vided. The question treated throughout matter exclusively 
under legislative control; and Mr. Chief Justice Gray closes the opinion 
this way: ‘It hardly necessary add that our duty limited 
declare the law is; and whether any change that law would 
wise expedient question for the Legislature, and not for the 
judicial department the gomernment.’ Many other authorities could 


opinion the Supreme Court Missouri which five judges 
concurred but one dissented, said: ‘‘So far necessary their 
self-protection the right the courts paramount exclusive; but 
beyond that point the legislative department also has constitutional 
rights the exercise the police power.’’ Clark Austin, supra. 

with the foregoing authorities, hold that, indicated 
the quoted opinions, the practice law certain aspects solely 
matter within judicial control. But there are also other activities 
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considered and sometimes judicially held the practice 
law which are subject legislative control. the instant case 
there need nor attempt definitely define line demar- 
which separates the one phase activity from the other. But 
hold the statute Comp. Laws 1929, 12018, amended) 
not invalid the ground that the Legislature investing trust com- 
panies with certain powers specified the statute has invaded the 
judicial powers lodged the courts the Constitution. 


Drafting Revocable Trust Agreements Containing Donative Testamentary 
Provisions 


The question for determination this phase the instant 
case whether there was error the circuit judge’s decree wherein, 
without qualification, enjoins the defendant from: ‘‘Drafting, 
having drafted for others its attorneys attorney others selected 
outline thereof intended for individual use.’’ The contention de- 
fendant substance that far the decree enjoins from 
drafting trust agreements which their terms are revocable the 
trustor and which contain provisions donative testamentary 
chararter, deprives defendant the right exercise powers with 
which has been lawfully vested the legislature; and that the 
question such powers being exercised defendant and other trust 
companies legislative question, not one for judicial control. 
reason for its contention defendant points out that trust agreements, 
which are revocable the trustor and which not contain provisions 
donative testamentary character, are mere agreements between 
the contracting parties fixing their respective rights and duties, that 
drafting such agreements way constitutes the practice law, 
and does not involve conduct the part the respective parties over 
which courts have judicial control. think defendant’s contention 
sound. Within the limitations indicated drafting trust agreements 
more the practice law, nor does any more contemplate action 
the courts, than does the ordinary run agreements the 
every day activities the commercial and industrial world. 
struction agreement may considered fair example. the con- 
tract project any magnitude, involves the making, the adoption, 
the interpretation, and the execution plans and specifications. 
matter common knowledge that often, and perhaps usually, these 
details are such complex and technical character not 
readily understood the property owner who party the con- 
struction contract. Nonetheless his right enter into such contract 
cannot questioned nor requisite that drafted one skilled 
that field. The same may said trust agreements the limited 
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character which the defendant now contending that has the right 
solicit, draft, and consummate with prospective trustors. 


Defendant consents that plaintiffs may take decree wherein de- 
fendant and its agents and employees shall restrained from drafting 
furnishing trust instruments which are not revocable the trustor 
which contain provisions donative testamentary character. 
This think the extent the injunctive relief which plaintiffs 
are entitled this phase the case; and the decree entered the 
circuit court should modified accordingly. 


Performance Services Incidental Estates and Trusts Managed Trust 
Companies for Statutory Fees Only 


The third and last issue which counsel stipulated should sub- 
mitted the trial court, stated the opinion filed the circuit 
judge, follows: ‘‘That illegal for the defendant trust com- 
pany draft have drafted and/or present court its lay em- 
ployees, officers, agents, personal attorneys attorneys other than 
those employed the expense the estate trust involved, petitions, 
orders other legal documents (except fiduciary bonds and fiduciary 
accounts with prayer solely for allowance thereof) relating affect- 
ing estates trusts which said defendant become fidu- 


ciary whether such documents regarded administrative, formal 


this phase the the decree entered the circuit court 
enjoined defendent from: ‘‘performing any act drawing any paper 
(which would otherwise constitute the practice law) connection 
with the administration any estate the probate court any other 
except the same ordinary incidental services for which 
made fee claimed.’’ 

Each the parties this appeal contends for material modifica- 
tion this part the decree, and each urges that least the fore- 
going provision the decree should clarified. While not entirely 
so, the principal field which this phase this controversy arises 
practice the probate courts. will consider the question mainly 
from that angle. Plantiffs point out that probate courts are constitu- 
tional courts record and that the preparation and presentation 
papers having with proceedings such courts, well at- 
tending the proceedings court when such matters are considered, 
constitute the practice law. They urge being controlling the 
statutory provisions whereby made unlawful for any person who 
not regularly licensed attorney and counselor this state practice 
law engage the law business Comp. Laws, 13587), and 
also the statute hereinbefore cited and quoted part which makes 
unlawful for any corporation voluntary association ‘‘to practice 
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appear attorney-at-law for any person other than itself any 
court this state before any judicial body.’’ further details 
the statute, see Comp. Laws 1929, 10175. Plaintiffs assert that 
defendant should enjoined from drafting presenting court 
any petition, order, legal document ‘‘except fiduciary bonds and 
fiduciary accounts with prayer solely for allowance thereof.’’ the 
other hand, defendant contends that the proper construction the 
statutory provision last above-cited requires consideration connec- 
tion therewith those statutory provisions under which the defend- 
ant trust company incorporated and particularly that portion 
the statute Comp. Laws 1929, 12018, amended), wherein the 
powers with which such corporations are invested are detailed. 
have already quoted this statute part. sufficient note 
again that the statute expressly confers upon such corporations the 
power act generally agents attorneys the management 
estates, serve executors, administrators, trustees, receivers, 
assignees, guardians under appointment court and other 
kindred powers. have already stated herein that are the 
opinion this statute not unconstitutional granting such powers 
these corporations notwithstanding they may thereby authorized 
engage some types business which are within border closely 
upon certain phases the practice law that term considered 
the decisions various courts. 

Plaintiffs, conflict with defendant’s contention, assert that the 
interest which trust company representative capacity (admin- 
istrator other fiduciary relation) may have estate not such 
interest entitles one under the law appear court proceed- 
ings propria persona; and that this regardless whether direct 
compensation not received for services rendered. For this 
reason plaintiffs contend that the circuit judge unduly restricted the 
pertinent provision his decree providing therein ‘‘except the 
same ordinary incidental services for which charge made 
fee claimed.’’ But defendant asserts that far the prepara- 
tion and presentation papers court and attending the hearing 
these matters pertain only the ‘‘ordinary and incidental serv- 
and compensation (except statutory fees) received therefor, 
not the practice law which the trust company should 
enjoined, because the doing these several things the course 
and incident the execution and discharge functions which the 
trust company express statutory provision authorized per- 
form. 

this state statutory provisions for the incorporation trust com- 
panies have been part our law for upwards century. See 
Act No. 58, Pub. Acts 1871. The act just noted was amended Act 
No. 123, Pub. Acts 1883, and the powers expressly conferred the 
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original act were enlarged least made more definite providing 
that corporation organized under the act should have the power 
accept and execute any trust ‘‘which may conferred upon 
executor administrator the estate and effects any deceased 
person, any last will and testament any deceased person, 
appointment the probate court any county this State, and 
act such trustee, executor, administrator, any and all matters 
embraced such trust, contemplated such The 
acts above referred were repealed and new act for the incorpora- 
tion trust companies passed the Legislature 1889. See Act 
No. 108, Pub. Acts 1889. This later act, the pertinent portion which 
embodied section 12018, Comp. Laws 1929, amended, herein- 
before quoted part, re-enacted the provisions which empowered trust 
companies ‘‘to accept and execute the offices executor, adminis- 
trator, trustee, receiver assignee.’’ Prior the date the amenda- 
tory act (1883), the practice the probate courts this state and 
proceedings similar character other courts were rather definitely 
established. general the practice probate courts has not changed 
greatly character, though jurisdiction has been somewhat extended. 
Much the proceedings probate courts are primarily admin- 
istrative character. judge probate need not licensed attorney 
law. matter common knowledge that very generally the 
representatives estates pending such courts have, without the 
assistance legal counsel, presented the courts the papers and issues 
necessary incidental the execution the trust imposed upon such 
representatvies. Such was the state the administration that phase 
the law with which are here concerned the time the Legisla- 
ture invested trust companies with powers the character above noted. 
This being true, would seem necessary inference that the 
Legislature contemplated that such companies should thereby au- 
thorized and empowered present matters this character which 
were ordinarily incident the execution their respective trusts 
the courts the same manner and the same extent might 
individual serving like capacity; and the Legislature must have in- 
tended empower trust companies carry these activities 
part their regular business. The conclusion that the Legislature 
passing the pertinent statutes must have contemplated that trust 
company authorized might perform, part its regular estab- 
lished business, the ordinary and incidental services relative trust 
which had assumed, provided that for the rendering such services 
made charge other than that the fees provided statute. 
The very purpose appointing either individual trust 
under the order the court trust capacity, accomplish the 
execution the trust. would strange indeed court which 
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the proceeding was pending appointed trust company and con- 
tinued such appointment, but simultaneously took the position 
that such appointee was without power execute the trust. Instead 
think the very appointment the court sense empowers such fidu- 
execute the trust under the supervision the court, the 
same manner that the court admitting one the practice law 
authorizes and indeed appoints him serve and discharge the 
duties solicitor attorney law. 

Rules governing practice probate courts and probate procedure 
books indicate rather definitely that one appointed representative 
fiduciary capacity proceeding pending the probate court 
expected, least has the power, perform such acts are in- 
cidental and routine the execution the trust. See Michigan Pro- 
bate Rules, rule No. and rule No. 11, each which contemplates 
prosecution the proceedings either with without attorney 
record. Beecher’s Michigan Law and Procedure Probate Courts, 
vol. 166, under the title ‘‘Employment Agent 
said: ‘‘The general rule that where executor administrator 
engages retains agent attorney perform services which 
ought perform himself will not ordinarily allowed compensa- 
tion therefor, for the reason that the statute contemplates personal 
performance the services and therefore does not empower him 
engage retain agent attorney the expense the estate, but 
there are 

are not impressed with the claim the respective parties that 
the portion the decree now under consideration too indefinite 
that does not sufficient detail advise the parties their re- 
spective rights and powers. general terms marks out the field 
which defendant and other companies like character may function. 
would quite impossible embody decree every minute detail 
which might might not within such field. Unless upon settling 
the decree this court more definite and satisfactory provision can 
agreed upon counsel, this portion the decree will stand. 


Soliciting Law Business 


being incidental the main issues presented this appeal, the 
respective briefs contain discussion other provisions the decree 
entered the Defendant complains that portion 
the decree wherein enjoined: ‘‘From soliciting law business from 
the public directly indirectly and from furnshing prospective 
testators trustors the names of, and from recommending attorneys 
for the drafting wills and trust instruments under which acts 
act fiduciary and from advising testators and trustors concern- 
ing attorney fees for drafting such instruments.’’ urged that the 


q 
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quoted provision too broad and that will interfere with defend- 
ant’s legitimate conduct its business. think there justifica- 
tion for such contention apprehension if, assumed, the 
provision will fairly construed. not limitation defendant’s 
activities such activities are within the exercise the corporation’s 
statutory powers. But the extent restricts defendant ‘‘from solicit- 
ing law business,’’ soliciting business for lawyers recommenda- 
tions other inducements, the activity wholly outside defendant’s 
corporate powers, and such conduct violative the spirit, not 
the letter, our statutory law. Act No. 328, Pub. Acts 1931, 410; 
Hightower Detroit Edison Co., supra. think defendant has 
reason complain this provision embodied the decree. 

its appeal defendant has presented question practice, but 
the terms the decree which defendant proposes for entry this 
court, the practice question appears waived and will therefore 
passed. 

its scope this opinion confined the rights and powers 
defendant trust company and other like corporations. not 
applicable casual acts private persons even though 
the same field. this connection, see Opinion the Justices (of 
Massachusetts Supreme Court) the Senate, supra. 

Decree may taken this court modifying that entered the 
accordance herewith. Inasmuch the questions pre- 
sented are public importance and neither the appealing parties 
has fully sustained its position, costs will awarded. 


DUTY TRUST COMPANY PROTECT 
PARTICIPATION CERTIFICATES 


Hendry Title Guarantee Trust Company, New York Supreme 
Court, New York County, 300 Supp. 741 


The defendant trust company sold the plaintiffs participation 
certificates representing undivided shares bond and real estate 
mortgage. The certificates expressly obligated the trust company 
the mortgage portion the premises 
was taken condemnation proceedings and the trust company re- 
leased the mortgagor all right any part the condemnation 
award. Without being informed the condemnation proceedings, 
the certificate holders were asked consent extension the 


similar decisions see Banking Law Journal Digest (Fourth 
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mortgage and gave their consent thereto. The mortgage was later 
foreclosed and the property brought less than the amount the 
debt secured. was held that the trust company was liable 
account the certificate holders for the principal amount the 
condemnation award but not for the interest thereon. 


Action Lillian Hendry and others against the Title Guarantee 
Trust Company. 

Judgment for plaintiffs. 

Raymond Wise, New York City, for plaintiffs. 

Milbank, Tweed, Hope Webb, New York City (Richard 
Holmes and John Friedman, both New York City, counsel), 
for defendant. 


COLLINS, J.—Plaintiffs, for themselves and for others similarly 
situated, seek accounting. They hold certificates participation 
bond and mortgage premises known No. 9453-65 168th street, 
Queens, 

The owner the premises, John Boccadero, borrowed $35,000 from 
the defendant August 1923. security executed bond and 
mortgage covering the premises. The defendant issued, sold, and de- 
livered plaintiffs and others certificates participation, represent- 
ing undivided shares the bond and mortgage. These certificates ex- 
pressly obligate the defendant ‘‘protect the mortgage security.’’ 
They were guaranteed the Bond Mortgage Guarantee Company. 

November 1927 the city New York condemned per cent. 
the mortgaged premises. 

January 1930, the defendant released Boccadero all right, 
title, and interest any part the condemnation award. Simul- 
taneously, the mortgage was extended the defendant for three years 
the orignial amount $35,000. 

December 18, 1930, the final condemnation decree awarded 
$24,500, with $4,561.08 interest, and February 1931, 
received these amounts from the 

The certificate holders were kept the dark about the condemna- 
tion proceedings. They knew nothing about the award the release. 
Their consent was not solicited. They received part the award; 
none was offered them; they were afforded opportunity partici- 
pate the distribution. They were notified, however, the maturity 
their certificates, about January 1930, and, without knowledge 
the condemnation proceedings and its consequences, they, with few 
exceptions, consented extension the mortgage. cer- 
holders who did not consent converted their certificates into 
The defendant received consideration for the release. 

August, 1923, the mortgaged property was appraised $70,000 
and after the condemnation $67,500. June, 1936, after the Mort- 
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gage Commission foreclosed the mortgage and the property was bought 
for $20,000, was deeded its subsidiary, the Mortgage Commis- 
sion Realty Corporation, trustee for the certificate holders. 

was stipulated the trial that none the certificate holders 
knew the exact boundaries the mortgaged property, but relied upon 
the reputation and special knowledge the defendant and upon the 
guarantee. 

these essential facts the plaintiffs maintain that the defendant 
must account them for their share the award. They insist that 
there was duty the defendant collect and distribute the prin- 
cipal and interest the mortgage and protect the mortgage secu- 
rity, and that this duty cannot shifted the Bond Mortgage 
Guarantee Company; further, that the condemnation award constituted 
principal which should have been collected the defendant for the 
the certificate holders and distributed them; that the 
award replaces the condemned land security, and that the certificate 
holders’ interest the mortgage became vested the day taking. 

The defendant counters with the contentions that releasing the 
amount the award the defendant not liable account; that, even 
should held that defendant had the duty notify the cer- 
tificate holders the condemnation and the release the award 


before securing accepting the renewals, any damages for failure 
notify are merely nominal; that, any event, the recovery 
must limited the proportionate share the principal the 
award such the held certificates January 1932, 
and must followed assignment the interest such plain- 
tiffs that extent the mortgaged premises. 


Verbiage need not squandered arguing that the land was 
less valuable after the condemnation than before. the 
appraisal, the city did not pay $24,500 and interest for nothing. That 
the security was weakened and lessened manifest. 


The certificate holders should have been apprized the situation. 
effect, makes difference whether the defendant was trustee 
technical sense mere agent. was fiduciary, with all that 
the office imposes and implies Marvin Brooks, 71, 78. 
owed duty the certificate holders, and that duty was not casual 
perfunctory. Harvey Guaranty Trust Co. New York, 134 Misc. 
417, 236 37, affirmed 229 App. Div. 774, 242 905; 
Id., 256 526, 177 125. While they trusted the defendant, 
and relied its skill and prudence and honesty, they were entitled 
know what was going and given opportunity share 
the award. When the defendant omitted inform the certificate hold- 
ers the conditions omitted duty. not valid defense 
say would have done good, that the result would have been 
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the same. The defendant’s good faith not shield. That exer- 
cised its best business judgment likewise unavailing. 

the Restatement the Law Trusts, vol. 201, the rule 
stated thus: ‘‘A trustee commits breach trust, not only when 
violates duty bad faith, intentionally although good faith, 
negligently, but also where violates duty because mistake 
the extent his duties and powers. This true not only where 
his mistake regard rule but also where in- 
terprets the trust instrument authorizing him acts which the 
court determines not authorized the instrument do. 
such case, not protected from liability merely because acts 
good faith, nor protected merely because relies the ad- 
vice counsel. The extent his duties and powers determined 
the trust instrument and the rules law which are applicable. 

Wirth Title Guarantee Trust Company, J., July 
1936, 55, Mr. Justice Cropsey, holding that mortgage company 
exceeded its power extending mortgage and releasing the original 
bondsmen, though the certificate holders, with unawareness the con- 
sequences, consented the extension, appropriately said: ‘‘The de- 
fendant would have right transfer the bond and mortgage, nor 
give them away, nor assign plaintiffs’ interest them, and 
did would guilty breach faith and would derelict 
its trust. Nor has the defendant any right any act that re- 
duces the security the plaintiffs and other certificate holders, and 
defendant had right release the bondsmen from all liability 
the bond, that took from the plaintiffs some their security and 
lessened their rights.’’ 

the defense consent the extension, Mr. Justice Cropsey 
said: ‘‘. That the plaintiffs consented the extension defense 
under the circumstances revealed here. The effect just the same 
though the plaintiff had not consented. Under the circumstances 
the defendant was duty bound advise the plaintiffs the effect 
consenting the extension have secured the consent the 
bondsmen thereto, that they would not released. The fact 
that the plaintiffs were entitled hold the guaranty company not 
defense available the defendant. The wrongful act the defendant 
releasing the bondsmen damaged the plaintiffs and they are entitled 
hold the defendant therefor. The plaintiffs are entitled inter- 
locutory judgment determining their right recover and providing 
for the ascertainment the damage, together with the costs the 
action. 

here, when the certificate holders consented the extension they 
had every reason believe that the situation was ‘‘as They did 
not consent with knowledge the facts. behooved the defendant 
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make known the altered condition. More, there was consent 
the certificate holders the release the award. 

The doctrine firmly entrenched that: ‘‘When land taken for 
public use the damages awarded take the place the land respect 
all the rights and interests dependent upon and incident it.’’ 
and Olmstead Avenues the City New York, 266 26, 193 

The mortgagee’s right the award becomes vested the day 
taking. Matter Braico, 235 App. Div. 132, 256 483, affirmed 
260 625, 184 120. 

If, see, the award supersedes the land, the certificate holders 
automatically become partners the award. deprive them the 
major relief here sought would denial their partnership rights. 
Once this basic concept arrived at, the defendant’s insistence that 
the plaintiffs were not damaged, collapses. 


determination that the defendant must answer for its breach 
trust. But how much? And whom? 


Whether not the interest well the principal shared 
gagee entitled interest his principal. But from November 
1927, when the city became invested with title, December 18, 1930, 
when the $24,500 principal and $4,561.08 interest was paid, the guar- 
antor paid interest the certificate holders the full amount the 
mortgage. seems me, therefore, that the certificate holders are 
entitled part the $4,561.08 interest. hold. Their dis- 
tributive share confined the $24,500 principal. 

Three the plaintiffs acquired their certificates subsequent 
the execution the release: Frieda Buse, investment May 
1930, Wheeler Germond, purchase January 29, 1930, and 
Sarah MacLean, inheritance from her sister September 25, 
1935, the sister acquiring the certificate 1924. 

With the acquisition the certificates these three plaintiffs 
went all the rights and privileges and obligations inherent and which 
attached the certificates. hold that these three plaintiffs are en- 
titled share the recovery. Pollitz Gould, 202 11, 
1088, (N. S.) 988, Ann. Cas. 1912D, 1098. 

Only those named plaintiffs and who enter the action before 
judgment are entitled share the recovery. The rule expressed 
Atkins Trowbridge, 162 App. Div. 629, 636, 687, 148 
181, 186, thus: ‘‘while may permissible for one more sue 
the first instance behalf all similarly situated, are opinion 
that judgment can properly rendered only favor those who 
originally sued those who, after the commencement the action 
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and before judgment, have caused themselves joined plain- 

Finally, the defendant entitled all the rights subrogee; 
respecting these certificates entitled such interest the mort- 
gaged premises the mortgagor would have received. This right 


plaintiffs. 
If, view the foregoing, the plaintiffs deem interlocutory 


judgment accounting necessary, let them settle same notice. Find- 
ings and conclusions have been waived. 


WITHDRAWAL FUNDS FROM JOINT 
SAVINGS ACCOUNT 


McCarthy’s Estate, New York Surrogate’s Court, New York 
County, 299 Supp. 715 


Money belonging was deposited savings bank the 
entire amount and subsequently died. Under 249 the New 
York Banking Law, was held that there was conclusive pre- 
sumption the title the survivor. appeared that was 
confined illness the time the deposit and that her real ob- 
ject making the joint deposit was convenience withdrawal. 
was held that must account A’s estate for the sum withdrawn. 

this case the facts showed that Mary McCarthy entered 
hospital July 10, 1936. that time she had deposit about 
$6,600 her name the Greenwich Savings Bank. July 
she the account with her niece, Mary Donaghy. The evi- 
dence what passed between the parties not very clear, but, 
Mary McCarthy signed draft for $100 and signature card and, 
July 14, Mary Donaghy went the bank, cashed the draft and 
had the account changed read ‘‘Mary Mary Donaghy, 
Jt. Account payable either that same day 
Mary McCarthy underwent operation and she died August 
14. Prior the decedent’s death, Mary Donaghy drew number 
drafts against the account, the last which closed the account. 
did not appear that Mary McCarthy had any knowledge these 
withdrawals except far they were necessary pay her 
hospital and other bills. 

Section 249 the New York Banking Law, with reference 
the rights survivor joint savings deposit, provides, 
effect that between the depositors themselves the form the de- 
posit gives rise presumption and nothing more, but that after 
the death either leaving deposit then subsisting. the presump- 
tion becomes conclusive the title the survivor. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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The court holds that the withdrawal the money prior the 
death Mary McCarthy opened the door competent evidence, 
any, that Mary McCarthy had intention creating right 
survivorship Mary Donaghy. The court held that the evidence 
indicated lack any such intention the part Mary 
Carthy. Consequently, the fund belonged Mary McCarthy’s es- 
tate and Mary Donaghy was required account for it. 


would seem that, Mary Donaghy had not been quite such 
hurry and had waited until Mary McCarthy’s death before with- 
drawing the funds, she would have been declared entitled the 
deposit. 


Discovery proceeding the executor Mary McCarthy, deceased. 

Decree accordance with the opinion. 

Paul Davis, New York City, for executor. 

Sullivan, Donovan Hennehan, New York City (Edmond 
Hanrahan, New York City, counsel), for respondent. 


DELEHANTY, this discovery proceeding the executor 
deceased seeks recover money which concededly was originally the 
property deceased and concededly passed into possession respond- 
ent. 

The original account was solely the name deceased. was 


closed July 14, 1936, having then balance $6,580.65. that 
day new account was opened the same bank entitled ‘‘Mary 
Mary Donaghy Jt. acct. payable either survivor.’’ The 
draft which closed the sole account deceased seems have been 
prepared the bank some one who wrote the amount the 
balance the sale account, and also the names the payees, 
Mary McCarthy Mary Donaghy.’’ the left these names 
small print are the words ‘‘in joint account subject the rules 
and regulations said bank governing such accounts.’’ Opposite the 
place for the signature the depositor the draft ink was 
McC sign’’ with arrow pointing the place signature. All 
the writing the draft (except deceased’s signature) seems 
the same hand. July 14, 1936, also, signature card was signed 
deceased. the left her signature large print are the words 
Account.’’ Above the signature fine print are the words 
hereby assent the By-laws and Rules The Greenwich Sav- 
ings Bank.’’ The pedigree test declarations the card seem 
wholly the hand respondent, both respects deceased, and 
respects respondent, who also signed the new card underneath de- 
ceased’s name. Drafts were drawn this account July 21, 1936, 
for $98, July 27, 1936, for $185.79, July 30, 1936, for $148.30, 
August 1936, for $142.45, and August 1936, for $6.006.11. 
This last draft exhausted the account. All drafts after the new ac- 
count was opened were drawn respondent (Mary Donaghy). The 
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final draft for $6,006.11, was paid teller’s check the order 
respondent, who, without the knowledge deceased, and without notice 
deceased, deposited commercial account respondent’s sole 
name. 

Deceased entered the hospital July 10, 1936. She underwent 
operation for cancer July 14, 1936, the day the new account was 
opened. about August 1936 (the date when respondent with- 
drew the entire balance the new account), the attending physician 
told respondent that deceased’s case was hopeless. went vaca- 
tion leaving another physician charge, and saying respondent 
that nothing more could done for deceased. Death fact occurred 
August 14, 1936. Deceased signed the draft July 14, 1936, 
her sole account and the signature card the new account the day 
her operation and while actually the hospital. 

Respondent’s answer deals factually with the accounts and her 
handling the funds. The answer sets defense gift inter 
vivos many words, but the course the trial such claim was 
advanced and now urged respondent’s brief. She does not rest 
alone that claim, but asserts right survivor retain the funds 
placed joint tenancy. 

The only evidence offered support the alleged gift that 
sister respondent. She reports conversation between deceased 
and respondent follows: ‘‘My aunt (the decedent) asked Mary 
she had done anything about the bank account and Mary said that 
she hadn’t done anything; Aunt Mary said ‘Well want you 
have this money because haven’t remembered you the will and 
want you take this bank—the money this bank and put your 
own name’ and Mary said that she would the bank Monday and 
find out, and Aunt Mary before she said that, Aunt Mary said 
going write your name across the front this bankbook’ and then 
Mary said ‘Well, no, that won’t do, but will down Monday and 
ask the bank what about it’ and Aunt Mary said ‘Well, now, 
you are talking sense about the The witness said that de- 
ceased had the bank book her hand and gave respondent, and 
then the witness left the room and heard nothing further about the 
book. This talk was Sunday, July 12, 1936. Monday, July 13, 
1936, respondent cashed draft for $100, which was dated Sunday, 
July 12, 1936, and was drawn deceased respondent’s order 
what was still deceased’s sole account. Whatever inquiry respondent 
made that Monday must have resulted the preparation the 
papers which deceased signed Tuesday. Even the oral testimony 
recited above accepted true, fails establish any gift. The 
witness did not hear the last the incident. The actual conduct 
respondent respecting the book negatives the conclusion now sought 
drawn from the oral testimony. Her procurement Monday the 
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draft and the signature cards for the new account demonstrate that 
she did not receive the book gift. 

The conditions fulfilled for valid gift are: (1) intention 
the part the donor give; (2) delivery for the donee 
the thing given; (3) present change from donor donee ex- 
and absolute dominion and ownership the subject-matter 
the gift; and (4) acceptance the donee. Beaver Beaver, 117 
Matter Van Alstyne, 207 298, 308, 100 802; Frick 
Cone, 160 Mise. 450, 456, 290 592. ‘‘A gift cannot made 
creating joint possession donor and donee.’’ Young Young, 
422, 431, Am. Rep. 634. ‘‘A gift take effect the 
future void promise without Matter Green’s 
Estate, 247 App. Div. 540, 544, 288 249, 253. the time 
the book was handed respondent, there was present change from 
deceased respondent entire dominion over the fund dispute. 
her own showing respondent did not accept the book symbolic 
form present gift the fund which represented. Indeed, respond- 
ent’s proof the effect that after this alleged incident the hos- 
pital concerning the bank book respondent went home and sought out 
her mother for advice concerning her future actions respecting the 
bank account. Not only respondent’s conduct July but this 
testimony, well, irreconcilable with the theory that gift inter 
vivos had been previously completed the hospital. The court holds 
that gift inter vivos the book the fund was made deceased. 

There remains considered the claim that respondent secured 
title the fund right survivorship. Section 249 the Banking 
Law provides that where deposit savings bank the form 
joint account the money involved belongs the depositors 
joint tenants, and ‘‘the making the deposit such form shall, 
the absence fraud undue influence, conclusive evidence, any 
action proceeding which either such savings bank the surviv- 
ing depositor party, the intention both depositors vest 
title such deposit and the additions thereto such The 
import this section that, ‘‘as between the depositors themselves 
the form the deposit gives rise presumption and nothing more, 
but that after the death either leaving deposit then subsisting, the 
presumption becomes conclusive the title the survivor.’’ Car- 
dozo, Ch. Moskowitz Marrow, 251 380, 397, 167 
506, 512, 870. But the death one depositor de- 
velops that the other has already withdrawn some all the fund, 
the form the account longer raises such withdrawals con- 
presumption favor the survivor, and becomes ‘‘a mere 
presumption respect any moneys previously withdrawn.’’ Mar- 
row Moskowitz, 255 219, 221, 174 460. The effect 
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withdrawal the money respondent prior the death deceased 
was ‘‘open the door competent evidence, any was available, that 
the created the opening the account was truth some- 
thing different from the tenancy defined the presumption.’’ Marrow 
Moskowitz, supra, 255 219, 221, 222, 174 460. 

necessary first ascertain whether deceased ever concurred 
opening with her sole money joint account which vested re- 
spondent July 14, 1936, the immediate interest joint tenant. 
Did deceased that date understand and concur transaction 
which permitted respondent immediately withdraw and keep her 
own one-half $6,580? any time either two joint tenants can 
destroy the joint tenancy and appropriate his share his sole use, and 
like destruction may effected common action the tenants, 
assignment transfer one them, legal action, successive 
appropriations not exceeding moiety. Matter Suter’s Estate, 258 
104, 106, 179 310; Moskowitz Marrow, 251 380, 
167 506, 870; Matter Porianda’s Estate, 256 
423, 176 826; Loker Edmans, 204 App. Div. 223, 197 
857; Rush Rush, 144 Mise. 489, 258 913. Did 
deceased understand that when the balance the account was drawn 
pay her medical and hospital bills, she was drawing her moiety 
(one-half $6,580), and that respondent desired she could 
take her half ($3,290) out whatever balance was left should de- 
ceased recover from her illness? impossible believe so. 

One who asserts that another has given him joint interest 
funds asserting gift and takes the burden establishing the gift 
clear and convincing evidence. respect the gift joint 
interest, there proof whatever except the draft and the signa- 
ture card signed deceased July 14, 1936. The form each has 
been set out detail earlier this decision. They leave respondent’s 
proof this gift fatally defective. Nowhere there any proof that 
deceased knew that she was doing more than giving respondent power 
draw the account for deceased’s needs. The fact that the ar- 
rangement coincided with deceased’s operation and her consequent 
inability attend her own affairs makes practically certain that 
all that deceased intended was provide method for payment 
her bills. Deceased was the time wholly dependent respondent, 
and relied entirely respondent. Such dependence and reliance are 
urged respondent support the alleged outright gift. such 
circumstances, the advantage gained respondent over deceased 
inter vivos transaction benefiting respondent presumptively void. 
evidence here rebuts that presumption. 

The defect respondent’s proof more fundamental, however. 
The draft and signature card refer one instance ‘‘the rules and 


q 
4 


THE BANKING LAW JOURNAL 


regulations said bank governing such accounts,’’ and the other 


instance ‘‘the By-laws and Rules the Greenwich Savings Bank.’’ 
rules and regulations and by-laws were shown deceased. The 
fine print, ‘‘Joint account,’’ one and the large print, Joint 
the other, dictionary their meaning. The 
proof indicates that deceased never saw the new deposit book which 
the label, ‘‘Jt. Acct. payable either survivor.’’ Even 
she had there would still lacking any proof that deceased was aware 
that the transaction respondent acquired indestructible half in- 
terest $6,580. Deceased signed bank ledger card and acknowl- 
edged nowhere any knowledge the by-laws and regulations the 
bank concerning joint accounts; the fundamentals were not shown. 
Matter Fenelon’s Estate, 262 57, 186 201. Form creates 
presumption only when conscious acquiescence the form and the 
meaning first shown. That acquiescence was found the Fene- 
lon Case the showing that the depositor there subscribed ledger 
beneath the legend, ‘‘A joint account with right survivorship, 
payable either the undersigned depositors, the survivor, 
hereby created and the bank notified Matter Fene- 
lon’s Estate, 262 308, 186 794. The authority the earlier 
Fenelon opinion reported 262 57, 59, 186 201, 202, 
remains unshaken the necessity fundamental showing con- 
creation account having the incidents attaching joint 
ownership. 

The fund having been withdrawn respondent prior deceased’s 
death, there came into operation further legal principles. ap- 
parent, course, that the 11-day interval between the secret with- 
drawal the fund and the death deceased any one the multitude 
hazards human life might have resulted the death respondent 
before that deceased. assumption the existence 
joint account, the withdrawal was fraud. destroys the presumption 
which alone respondent’s claim survivor rests. opens the door 
inquire the real intent the parties the transactions 
July 14, 1936. That real intent shown the intent put re- 
spondent position where she could handle deceased’s funds for 
deceased’s account; and nothing more. Deceased’s illness, her own 
draft for $100 respondent’s order July 12, 1936, deceased’s op- 
eration July 14, 1936, respondent’s use the money for deceased’s 
needs thereafter, respondent’s meticulous record her expenditures 
(even the noting cents spent for mouthwash), and respond- 
ent’s repeated admissions the real nature her contact with de- 
ceased’s money, all compel this conclusion. 

The court holds: (1) That outright gift the bank book the 
money represented thereby was made deceased; (2) that deceased 
did not consciously change the account into one giving the rights 
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joint tenant respondent; and (3) that respondent was the agent only 
deceased the handling the account, and had right sur- 
vivorship therein. 

Accordingly, respondent held accountable the estate de- 
ceased for the balance her hands. She handled total $6,680.65. 
this amount she received $100 draft her order cashed July 
13, 1936. She received $6,580.65 through the joint account. Her testi- 
mony shows that she spent for nurses and hospital charges $939.32. 
She claims have spent $503.72 further. this amount dispute exists 
$253 listed ‘‘miscellaneous for funeral and sundry expenses 
previous She submitted revised schedule support this 
item, and reduced her claim $180.35. The court feels that allow- 
ance $125 liberal for the items she schedules. Accordingly, she 
with: (a) $939.32; (b) $250.72 ($503.72—$253) and 
$125, total $1,315.04. This leaves her chargeable with bal- 
ance $5,365.61 principal. Interest will charged this balance 
from August 14, 1936, the date death the owner the funds. 

Submit, notice, decree accordingly. 


SIGNING FOR ACCOMMODATION AFTER 
DELIVERY NOTE 


Mills Charlson, Supreme Court Minnesota, 275 Rep. 609 


person who signs note accommodation maker after its 
delivery the payee not liable the payee, but liable only 
subsequent holder for value. The note this case was dated 
April 23, 1930. read ‘‘after date, for value received, promise 
pay,’’ ete. provided for interest, payable annually. The first 
installment, due April 21, 1931, was not paid until July 10, 
The plaintiff purchased the note from the payee, her mother, 
February 18, 1932, with knowledge the default interest. 
was held that the plaintiff was not holder for value due course 
and that she could not enforce the note against the defendant. 


Syllabus the Court 


note which its face does not, the principal, fix the due 
date, but reads ‘‘after date, for value received, promise 
negotiable instrument payable demand under the provisions 
section 7050, Mason’s Minn. St. 1927. 

The evidence the case bar conclusive that the defendant 
signed the note sued upon accommodation maker after its de- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§47, 
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livery the payee and without consideration prior arrangement, 
and therefore, against holder not due course, she may the 
defense want consideration. 

The note sued upon proyided for interest per cent. payable 
annually, which provision would have made the first installment 
interest due April 1931. Nothing was then paid and conse- 
quence under our holdings Due First Nat. Bank, Minn. 
426, and First Nat. Bank Forsyth, Minn. 257, 
909, Am. St. Rep. 415, the paper was dishonored and the subse- 
quent payment the interest July 10, 1931, could not restore its 
negotiability. 


Action Florence Mills against Mabelle Charlson. From 
judgment for plaintiff, defendant appeals. 

Reversed and remanded, with instructions. 

John Nordin, Minneapolis, for appellant. 

Mansfield and Godley Olson, all Minneapolis, for re- 
spondent. 


LORING, J.—This appeal from judgment for the plaintiff 
action promissory note. The mothers the parties were 
sisters, both advanced years the time the note here sued upon 
was issued, and both were dead the time the trial. The plaintiff 
the daughter Isabelle Lovejoy, the payee, and the defendant 
the daughter Hattie Lynn, the maker the note, dated April 23, 
1930. The defendant also signed the note, but she claims that she 
signed after the delivery the note Mrs. Lovejoy and without 
consideration. The plaintiff asserts that she bought the note from her 
mother for the full face value thereof. This was February 18, 1932, 
almost months after its delivery the payee. The defendant’s let- 
ters her aunt prior the aunt’s death disclose promises her part 
pay the interest, and that she was expecting collect money from 
one her mother’s debtors with which pay the note. 

its face the note bears due date. reads ‘‘after date, 
for value received promise While the contention 
the defendant that consequence not negotiable are the 
opinion that amounts demand note under the provisions 
Mason’s Minn. St. 1927, 7050. 

The defendant contends that the evidence conclusive that she 
signed the note after its delivery the payee and without considera- 
tion prior arrangment, and that because was not negotiated until 
February, 1932, the plaintiff not holder due course, and the note 
subject the defense which she sets up. 

the record seems conclusive that the defendant signed the 
maker, not part the original transaction, but after 


THE BANKING LAW JOURNAL 115 


the delivery the note the payee, and far this record dis- 
closes without any arrangement made prior such delivery. 
Such being the case, there was consideration for her promise and 
she should have prevailed the court below unless plaintiff pur- 
chaser due course. J., pp. 211, 250, 344, 392; Good Mar- 
tin, 90, Ed. 341; Merchants’ State Bank Roline, 200 
Iowa 1059, 205 863; Daniel Negotiable Instruments, (7th 
Ed.) 278. The plaintiff has called attention the fact that the 
note states ‘‘we promise pay’’ and that the ‘‘we’’ the defend- 
ant’s handwriting. That not sufficient show that there 
was any prearrangement that the defendant should sign. The record 
the contrary. 

Whether the note was transferred within reasonable time after 
its issue constitute the plaintiff holder due course under 
the provisions section 7096, Mason’s Minn. St. 1927, presents more 
serious question. The trial court has found that was transferred. 
Aside from all other considerations, the terms the note itself 
interest was payable annually, and therefore became due April 23, 
1931. was not paid then and that provision the note was dis- 
honored. was not paid until the 10th day July, 1931, when the 
interest April was paid. The term ‘‘overdue’’ applied 
demand negotiable paper which has come into the hands in- 
dorser long after its issue charge him with notice 
and thus subject his hands the defenses which the maker 
accommodation maker might have against the hands the original 
payee, does not require presentation for payment the maker. Due 
First National Bank, Minn. 33, 38, 39, 426. The opinion 
that case Mr. Justice Mitchell, and unnecessary here 
repeat what said there. the later case First National Bank 
Forsyth, Minn. 257, 909, Am. St. Rep. 415, this court, 
speaking through the same eminent jurist, held that overdue and 
unpaid installment interest, known the indorsee the time 
purchase, dishonored negotiable paper and rendered subject, the 
hands the purchaser, existing defenses between the original parties 
the same overdue and unpaid installment principal. 
holding, the court followed the previous decision First National 
Bank Scott County, Minn. (Gil. 59), 100 Am. Dee. 194, ren- 
dered years before. The Forsyth opinion has now stood for 
years and our attention has not been called any provision our 
Uniform Negotiable Instruments Law, which modifies that rule. 
changed the legislative branch the government the proper 
authority change it. effect, therefore, the provision for interest 
payable annually was not mere requirement for payment upon 
demand, but promise pay upon fixed date, and neglect pay 
upon that date was like effect the neglect pay installment 
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note due installments, and placed the paper dishonor. While 
authorities have been called our attention the effect the 
subsequent payment overdue interest, are the opinion that 
the negotiability the paper could not restored the payment 
the interest two and one-half months later any more than the part 
payment overdue principal would have that effect. Failure pay 
note maturity may only due inability the part the 
maker, yet the law merchant fixes maturity the limit negotiability. 
Consequently, matter law, the plaintiff not holder due 
The payee was the mother the plaintiff and made her home 
with the plaintiff, who shows great familiarity with her mother’s af- 
fairs. The plaintiff was present when the interest money was received 
July, 1931, and saw her mother make the indorsement. consequence 
the foregoing, the subsequent promises the defendant pay the 
interest and collect the principal from some debtor her mother were 
much without consideration was her joinder accommodation 
maker after the delivery the note the payee. Such being the case, 
the judgment the municipal court must reversed and the case 
remanded, with instructions enter judgment for the defendant. 
but fair the trial court say that the record and briefs indicate 
that the herein cited were not called its attention. 
Reversed. 


AGREEMENT CASHIER TRANSFER 
DEPOSIT ANOTHER BANK 


Seaborn Reno National Bank, United States District Court (Nevada), 
Fed. Supp. 835 


national bank held deposit state bank which had 
failed. Upon the request the receiver the state bank, the 
eashier the national bank agreed transfer the deposit 
another state bank. The national bank, however, did not make 
the transfer and failed while still holding the deposit the 
closed state bank. was held that the receiver the latter 
bank was entitled preferred claim. The failure the na- 
tional bank make the transfer agreed changed the relation 
between and its state bank depositor from that debtor and 
that trustee and beneficiary. 


Suit Seaborn, receiver the State Bank 
Trust Company, against the Reno National Bank, Reno, Nev., and 
another. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Judgment for plaintiff. 

Merwyn Brown, Nev., and William Kearney, 
Reno, Nev., for plaintiff. 

Barry, Reno, Nev., for defendants. 


NORCROSS, complaint, prays for judgment 
against defendants for preferred claim the principal sum 
$2,514.82. Defendants answer deny such liability. 

The case was submitted upon oral testimony and agreed state- 
ment certain facts. The material facts, they appear from the 
statement and testimony, are follows: The Winnemucca State Bank 
Trust Company was taken over the state bank examiner 
January 1932. January 14, 1932, the bank examiner was the 
state district court appointed receiver the said bank and immediately 
qualified. January 1932, there was deposit the Reno Na- 
tional Bank the credit said Winnemucca State Bank the sum 
$2,514.82. taking over the Winnemucca Bank, the state bank ex- 
aminer sent telegram the Reno National Bank which telegram was 
duly received. The telegram reads follows: 


1932. 
National Bank 
Nevada. 

have this day taken possession the Winnemucca State Bank 
and Trust Company Winnemucca Nevada Stop Please forward Credit 
Balance per your books also statement. 

Seaborn 
Bank Examiner.’’ 


The following quoted from the agreed statement facts: 


From the foregoing facts appears that the plaintiff, state bank 
examiner, upon taking possession the Winnemucca State Bank 
Trust Company, immediately sent telegram the Reno National Bank 
advising that bank that such examiner had taken possession 
said bank and forward credit balance per the books the Reno 
National Bank, also, statement; that later, once after his appointment 
receiver, twice called the Reno National Bank respect the 
deposit said Winnemucca Bank therein and upon each occasion was 
advised the cashier thereof that the telegram had been received and 
was understood him demand upon said bank for the payment 
said deposit the sum $2,514.82; that without any further demand 
the deposit would transferred the United Nevada Bank pur- 
suance the request plaintiff. 

question has been raised respecting the form demand. 
was recognized the cashier being sufficient and that controlling. 
question has been raised with respect the authority the cashier 
bind the bank respect his assurance that the deposit question 
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would transferred the United Nevada Bank. clearly had such 

authority. Merchants’ Nat. Bank State Nat. Bank, Wall. 604, 
L.Ed. Warner Penoyer (C.C.A.) 587, L.R.A. 761; City 
National Bank Chemical National Bank (C.C.A.) 859; 
786. The transmission funds from one bank another im- 
portant and essential function national banks which, upon instruc- 
tions agreement, its duty carry out. Goshorn People’s Na- 
tional Bank, Ind. App. 428, N.E. 185, 102 Am. St. Rep. 248; 
C.J. 814. 

The telegram plaintiff the Reno National Bank, the subsequent 
agreement the cashier the bank transfer the account, and the 
failure comply therewith had the effect changing the legal status 
the parties interest from that debtor and creditor that 
trustee and cestui que trustent, and the deposit, upon such demand, 
agreement, and failure comply therewith, immediately became 
fund held the Reno National Bank. Dixon Hopkins (C.C.A.) 
(2d) 783; Davis MeNair (C.C.A.) (2d) 494; Schumacher 
Harriett (C.C.A.) (2d) 817; Schumacher Brinson (C.C.A.) 
(2d) 821; MacDonald Guy (C.C.A.) (2d) 334, 337; 
Moreland Brown (C.C.A.) 257; Massey Fisher (C.C.) 
958; Trust, Bank Buffalo First Nat. Bank (C.C.) 
858; Kahmann Moberly, 229 Mo. App. 346, (2d) 858, 861; 
Beatty Guggenheim Exp. Co., 225 N.Y. 380, 122 N.E. 378, 380; 
Germantown Trust Co. Powell, 265 Pa. 71, 108 441; Pomeroy’s 
Equity Jur. (4th Ed.) 1053; C.J. C.J. 223, 14. 

The case Kahmann Moberly, supra, involved state facts 
quite similar those the instant case. From the opinion that 
case quote: ‘‘The plaintiff had the right to, and did, demand pay- 
ment not later than February 1933, and the bank was legally bound 
pay then, and could have done have seen. The refusal 
the bank pay converted, out the assets, the amount plaintiff’s 
debt into trust fund for them. the said fund later passed into the 
hands the commissioner finance, went there impressed with the 
trust which entitled the owners preference. Bank Poplar Bluff 
Millspaugh, 313 Mo. 412, 281 733, A.L.R. 754. The essentials 
necessary create preference are (1) right demand; (2) actual 
demand; (3) duty pay funds available pay; (4) refusal pay; 
and (5) consequent augmentation assets hands commissioner. 
Claxton Cantley, Com’r (Mo. App.) 297 975; Johnson 
Farmers’ Bank Clarksdale, 223 Mo. App. 513, S.W. (2d) 1090; 
Hiatt Miller Bank, 224 Mo. App. 1940; S.W. (2d) 532. Likewise 
this true where the bank fails obey depositors’ instructions. Mc- 
Pheeters Scott County Bank (Mo. App.) S.W. (2d) 456.’’ 

Counsel for defendant cites the rule set forth the case First 
Nat. Bank Chicago Selden, 120 212, 215, L.R.A. 559, reading: 
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moment the Niles bank went into the hands the receiver, the 
federal law became the law the distribution its assets. 
other way could there unity administration, and carrying out 
the federal mandate equality.’’ 

The rule cited does not affect the controlling facts this case. 
While the reason for the demand made the state bank examiner, 
plaintiff receiver, and the occasion for the agreement made the 
the Reno National Bank transfer the balance the deposit 
the United Nevada Bank, may have been influenced occasioned 
the state law requiring receivers state banks deposit funds thereof 
other state banks providing insurance such deposits, the con- 
trolling facts are simply that Mr. Seaborn both examiner and receiver 
had the right make the demand, and the the Reno National 
Bank had the right recognize such demand and make the agree- 
ment pursuance thereof transfer the balance the deposit the 
United Nevada Bank. before stated, this demand, agreement, and 
failure comply therewith changed the relationship the parties from 
that debtor and creditor that trustee and cestui que trustent. 
the agreement transfer was never carried out, the trust relation- 
ship was created and continued and was effect when the defendant 
receiver took over the assets the Reno National Bank. The receiver, 
therefore, stands the same position the bank. Rankin City Na- 
tional Bank, 208 U.S. 541, Ct. 346, Ed. 610. 

contended behalf defendant that, regardless trust 
relation being created, plaintiff not entitled preference because 
the creation the trust did not effect augmentation assets 
the hands the defendant receiver. true that there had been 
demand for payment the state bank examiner or, the facts 
disclose, such demand was not complied with, then the total amount 
the Reno National Bank which came into the possession the 
defendant receiver was the same would have been had such 
demand been made or, made, not complied with. also true that, 
such demand had been complied with, the total money the Reno 
National Bank the time defendant receiver took possession would 
have been less the amount the Bank deposit than the 
amount actually taken over the defendant receiver. clear, 
think, that where demand made one having right 
demand and such demand not complied with, thus effecting result- 
ing trust and such trust funds become ipso facto commingled with other 
funds, the total which continuously thereafter remaining many times 
greater than the amount question, such funds coming into the posses- 
sion the receiver and subject the claims general creditors may 
said augmented the trust funds commingled therewith. 

Plaintiff entitled judgment prayed for except the matter 
interest the trust fund from the date demand. Trust funds 
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coming into the possession the receiver the Reno National Bank 
are not subject additional interest charge. White Knox, 111 
U.S. 784, Ct. 686, Ed. 603; Kershaw Jenkins (C.C.A.) 
(2d) 647, 650; People’s Nat. Bank Payne (C.C.A.) (2d) 
208; People’s Nat. Bank Moore (C.C.A.) (2d) 599, 601. 
Plaintiff entitled judgment for the amount the trust, $2,- 
514.82, and costs suit. Judgment will entered accordingly. 


SERIES NOTES DUE DEFAULT 
ONE 


Helena Wholesale Grocery Co. Moore, Supreme Court Arkansas, 
109 Rep. (2d) 958 


The defendant signed three notes payable the plaintiff com- 
pany and due different dates. The notes provided that all should 
fall due default one the option the plaintiff. The de- 
fendant defaulted the first note and the plaintiff declared them 
all due. few days after the maturity the first note, the de- 
fendant paid and the plaintiff wrote stating ‘‘We are willing 
this along reasonable length time for the balance these 
was held that this had the effect cancelling the 
declaration that all notes were due and that action the re- 
maining two notes, brought prior the maturity the second 
note, was prematurely brought. was, therefore, held that the 
plaintiff could not recover. 


Action the Helena Wholesale Grocery Company against 
Moore. From judgment favor the defendant, the plaintiff ap- 
peals. 


Judgment affirmed. 
Coates, Helena, for appellant. 


MEHAFFY, J.—The appellant commenced this action the Phil- 
lips cireuit court, alleging that the appellee, Moore, executed 
his three promissory notes, dated December 27, 1935, one for the 
sum $500 due November 15, 1936, and one for $500 due November 
15, 1936, and one for $500 due November 15, 1937, and one for $500 
due November 15, 1938, all said notes bearing interest from ma- 
turity until paid the rate per cent. per annum; that the promis- 
sory notes form series three notes which was provided that 
the event Moore failed pay any one said notes maturity, 
the appellant its option had the privilege declaring all said 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §778. 
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notes due. was further alleged that when the first note became due 
the appellee failed and refused pay, which time the appellant 
declared all said notes due and made demand for payment; that 
subsequent the date that said notes were declared due, December 
1936, Moore paid the first note $500 due November 15, 1936, 
leaving two notes $500 each due November 15, 1937, and November 
15, 1938. Plaintiff asked judgment for the amount the two notes, 
$1,000, and $20 interest. 

The appellee answered admitting the execution the notes, alleg- 
ing that one them had been paid, and denying all the other allega- 
tions the complaint. 

Evidence was introduced, instructions given the court, and the 
jury returned verdict for the defendant, upon which judgment was 
entered, and the case here appeal. 

appears that some time prior December 27, 1935, the appellant 
claimed that the appellee was indebted it, and the appellee claimed 
that the president and secretary the appellant was indebted him 
more than owed the appellant. They finally reached compromise 
which appellee paid $4,000 cash and executed his three notes for 
$500 each above set out. One note was paid before suit was brought, 
being paid few days after its maturity. The second note was not 
due until November 15, 1937, and this action was begun March 27, 
1937, nearly eight months before the second note was due. When 
Moore sent his check the appellant November 28, 1936, the ap- 
pellant wrote appellee the following letter: 


10, 1936. 
Moore, 
St., 
Ark. 
Sir: 
Mail. 

will acknowledge receipt your check dated November 28th 
for $500.00 and same has been applied partial payment the 
$1,500.00 indebtedness that you owe this company. 

three notes are series notes and failure pay one 
them due date, brings them all due. 

wrote you under date November stating that these 
notes were past due. Under the agreement, have the option 
them all due your failure pay due date, and have 
declared them all due November 15th, 1936. 

are willing carry this along reasonable length time for 
the balance these notes. 

truly, 
Wholesale Grocery 


The appellant company accepted appellee’s check payment 
the first note, and stated him the letter: ‘‘We are willing carry 
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this along reasonable length time for the balance these 
This had the effect canceling the declaration that all them were 
due. addition this letter, the appellee testified that had 
conversation with the president the grocery company after the execu- 
tion the notes and advised the president that had pay his 
mortgage off first, having given mortgage enable him cultivate 
his land that year, and that the president the company agreed 
this. This testimony not disputed anyone. 

The only question the case whether the suit was prematurely 
brought. The appellant had the right exercise its option and declare 
all the notes due, but had the same right, course, cancel that 
declaration, and did this letter. When this declaration exercis- 
ing its option was canceled, and the appellant told Moore that would 
given reasonable time the other notes, the notes would then 
due there were other action, declaring them all due, the 
dates mentioned the notes. 

have already said, the first note was due November 15, 1936, 
which note was paid. The second note was due November 15, 1937, 
and the suit having been brought before that time, was prematurely 
brought. 

There was considerable evidence introduced, but the only ques- 
tion the case whether the cause action had accrued when suit 
was brought, not necessary set out the testimony. 

This question was submitted the jury and its finding favor 
the appellee conclusive. 

The judgment affirmed. 


ACCOMMODATION MAKER LIABLE NOTE 


Rinaldi Young, United States Court Appeals for the District 
Columbia, Fed. Rep. (2d) 229. 


One who signs note accommodation maker, upon the 
statement the president the bank, which the note 
transferred, that the transaction merely temporary arrange- 
ment and that will not held liable, is, nevertheless, liable 
the note. The president bank has authority make any 
such statement. 


this case the plaintiff signed the note question, which 
was indorsed one Maiatico and delivered the bank. The 
plaintiff alleged that the president the bank stated that, within 
short time after the termination certain litigation, Maiatico 


For similar decisions see Banking Journal Digest (Fourth 
Edition) 
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would substituted maker and the note would not en- 
against the plaintiff. The bank closed and the plaintiff 
brought this action secure injunction preventing the re- 
ceiver the bank from enforcing the note. was held that the 
plaintiff was not entitled the injunction. 


Appeal from the District Court the United States for the District 
Columbia. 

Suit Michael Rinaldi against Frederick Young, receiver 
the International Exchange Bank. From decree and judgment for 
defendant, plaintiff appeals. 

Affirmed. 

Carl Marshall, Washington, C., for appellant. 

Edward Howrey and Thos. Markey, both Washington, C., 
for appellee. 


MARTIN, J.—This appeal from decree and judg- 
ment the United States District Court for the District Columbia. 

The appellant, who was plaintiff below, filed bill complaint 
against the receiver the International Exchange Bank and Jerry 
Maiatico, alleging substance that June 27, 1932, plaintiff executed 
and delivered the International Exchange Bank his promissory note 
the sum $3,454.93 indorsed Jerry Maiatico and that the time 
was informed and assured the president the bank that this was 
merely temporary arrangement and that within short time after the 
termination some litigation Maiatico would substituted maker 
the note and there would liability upon part. Plain- 
tiff further alleged that the litigation referred had been terminated 
but that Maiatico had not taken the note question and plaintiff 
prayed for injunction prevent the receiver the International 
Exchange Bank from attempting enforce the note against him and 
that should delivered and canceled that Maiatico should 
substituted for him the maker thereof. These allegations were 
substance denied the defendant, the receiver the International 
Exchange Bank, and the receiver set the note valid obligation 
the plaintiff and prayed for judgment law against plaintiff for 
the amount thereof. objection was made the plaintiff because 
the fact that the defendant was undertaking counterclaim 
combine action law for judgment upon the note with the equity 
proceeding begun the plaintiff. 

trial was had upon the evidence the court and the court denied 
the right plaintiff the relief sought him and entered judgment 
against plaintiff favor the bank for the amount due upon the note. 

The facts disclosed the testimony are substance follows: 

and prior June 27, 1932 the International Exchange Bank 
held promissory note signed Maiatico payable the bank the 
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sum $3,454.93 secured certain collateral second trust notes. 
about that time there was certain litigation pending concerning the 
title the bank the collateral notes. order ‘‘clear’’ such 
collateral, was agreed between Maiatico and the president the 
bank that his note should put different form. Pursuant thereto 
Maiatico induced Rinaldi execute and deliver the bank the note 
now suit. Maiatico and Rinaldi had known each other for many 
years and had signed notes for each other several occasions prior 
that time. June 27, 1932, Rinaldi executed his promissory note 
whereby promised pay the order the International Exchange 
Bank demand the sum $3,454.93 and Maiatico indorsed the note 
and the same was thereupon delivered the bank. 

The delivery the note was made pursuant understanding 
between Maiatico, Rinaldi, and the president the bank that would 
used pay off the note Maiatico then held the bank; that 
soon the litigation concerning the collateral note was disposed 
Maiatico would reinstate himself the primary debtor and then the 
Rinaldi note would that assurances were given Rinaldi 
the president the bank that would not called upon make 
any payment upon the note. Upon delivery the note suit the 
bank June 27, 1932, Rinaldi’s account the bank was credited with 
the proceeds thereof. Rinaldi concurrently drew check like amount 
against his account payable the bank which was accepted the 
bank payment Maiatico’s indebtedness. The records the bank 
show, and the president the bank testified, that the bank received 
benefit from Rinaldi’s note other than the payment the indebted- 
ness Maiatico the bank. 

The International Exchange Bank was closed order the Comp- 
troller the Currency July 14, 1932, about three weeks subsequent 
this transaction. The note suit was the assets the 
bank taken over the receiver. 

Afterwards October 28, 1932, the litigation referred concern- 
ing the collateral note was decided favorably Maiatico and the bank, 
the bill being dismissed for the reason that the plaintiffs were unwilling 
proceed further with the case. also appears the testimony that 
Maiatico subsequently went into bankruptcy. 

Upon these facts the lower court held follows: 

find that the note suit was given for the accommodation 
Maiatico. See Neal Wilson, 213 Mass. 336, 100 544. 

giving his note held himself out debtor and 
estopped against the Receiver representing creditors deny his 
liability. Devaney, N.D. 1107, 194 N.W. 903.’’ 

The bill was thereupon dismissed and judgment for the amount 
the note was entered favor the receiver the bank against the 
plaintiff, Rinaldi. 
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are the opinion that the decree and judgment the lower 
court are sustained the record. 

The plaintiff was induced execute due form and deliver 
the bank the promissory note question order accommodate 
Maiatico, who the time was the bank’s debtor. This was done when 
assurance was given plaintiff the bank’s president that the note 
would taken care Maiatico and that plaintiff would not 
upon pay nor suffer any loss because it. The note came 
into the possession the receiver part the assets the bank. 
The plaintiff, although very ignorant and ill-informed the character 
the transaction, knew that was executing this note but relied upon 
the assurance given him the president the bank that would 


not upon pay it. settled rule sustained high 


authority that the president bank has authority because his 
office give such assurance debtor the bank under such 
circumstances. 

First National Bank Whitehall Tisdale, Hun, (N. Y.) 151, 
was action upon promissory note made the defendant for the 
accommodation the payee, and discounted the plaintiff. The 
defendant there offered prove that, when the note was made, the 
president the plaintiff bank agreed that should not 
pay it. The court held that the evidence was inadmissible (1) 
because the president had authority make such promise; and 
(2) because contradicted the written instrument. Affirmed N.Y. 
655. 

president has authority virtue his office bind the 
bank agreement that parties commercial paper shall not 
personally liable thereon. Nor has inherent power release per- 
son from existing liability; and this especially true where one 
the sureties. And even within the authority the president 
national bank bind the bank agreement, with the acceptor 
draft which discounted the bank, not enforce the draft 
against him, yet oral evidence such agreement not competent 
for defense suit the bank against the acceptor. The acceptance 
absolute promise pay; not competent for the acceptor 
contradict the written contract proof oral agreement that 
accepted the drafts upon the condition that should not called 
upon pay them according their tenor.’’ R.C.L. 422, 69. 

general rule recognized the great majority the cases, 
that the president cashier any other similar executive officer 
bank has authority, simply virtue his office, bind his bank 
agreement made with the maker indorsers commercial paper 
payable the bank, that their liability such paper will not 
enforced. The rule applies whether the agreement made before the 
paper has been signed, State Bank Forsyth, Mont. 249, 
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108 914, L.R.A. (N.S.) 501; see, also, Lyons Benney, 230 Pa. 
117, 250, L.R.A. (N.S.) 105. 

The present case resembles principle the case Federal Reserve 
Bank Richmond Crothers (C.C.A. 4th) 289 777, 779, wherein 
was held that, where bank president named Warburton appealed 
defendant give his $6,000 note aid the president averting the 
consequences overloan the bank the president’s own busi- 
ness, and defendant gave such note, not deceive the bank examiner, 
but intending that should real asset the bank until the bank 
president should able take up, the note was supported 
good consideration, and defendant was estopped deny liability 
thereon, being immaterial that the president used substitution 
note another friend given for like purpose. The court said: 
Crothers, for Warburton’s personal relief, intrusted him his 
note, placed the bank and counted the bank examiner and 
the bank itself asset, made Warburton his own agent for that 
purpose; and, the note having served the purpose for which was 
intended, Crothers cannot put upon the bank the duty seeing that 
Warburton used for his relief the precise manner had agreed. 
Collateral promises made Warburton inducement the 
accommodation him were his personal promises, wise binding 
the bank. policy requires that the maker estopped from 
denying his liability under such Citing cases. 

See: Neal, Receiver, Wilson, 213 Mass. 336, 100 N.E. 544, Vallely, 
Receiver, Devaney, N.D. 1107, 194 N.W. 903. 

indorsement made bank under express written agreement 
from the president that the indorser should never holden upon the 
indorsement would inoperative fraud upon the bank; and 
parol agreement that effect could not received contradict 
explain the indorsement unless show fraud the indorsement. 
Loomis Fay, Vt. 240, 241. 

respect the jurisdiction the court enter judgment 
law upon the the present case brought suit equity, 
the appellant his brief says: ‘‘Inasmuch the answer the cross- 
complaint was inadvertently omitted from the designation the 
record, and this answer had questioned defendant’s right effective 
relief this equity action, appreciate that our position that 
particular point may difficult maintain, will not press 
assignments error numbered and 

These are assignments challenging the jurisdiction the court 
enter the judgment law upon the cross-complaint. The question 
accordingly has not been discussed this opinion. Clifton Tomb 
(C.C.A.) (2d) 893; Smith Engineering Co. Pray (C.C.A.) 
(2d) 687. 

The decree and judgment the lower court are affirmed, with costs. 
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ASSIGNMENT “RIGHT, TITLE AND 
INTEREST” NOTE 


Fecko Tarczynski, Supreme Court Michigan, 275 Rep. 502 


indorsement reading ‘‘I hereby assign all rights, title and 
interest the within note,’’ qualified indorsement and one 
who indorses this manner not liable ordinary indorser. 

There are decisions holding that indorsement reading ‘‘I 
hereby assign the within unqualified indorsement 
and subjects the person indorsing all the statutory liabilities 
general indorser. other words, the court differentiates be- 
tween the case which the indorser assigns the note and case 
which the indorser assigns all his right, title and interest the 
note. There considerable conflict among the courts the dif- 
ferent states the question here presented. 


Action Nicholas Fecko and another against Stanley Tarezynski 
and another. Judgment for plaintiffs against the named defendant, 
but favor the other defendant, and plaintiffs appeal. 

Affirmed. 

Argued before the Entire Bench. 

Harry Lippman, Detroit (Paul Hutchins, Detroit, 
counsel), for appellants. 

George Clifford John, Mount Clemens, for appellee Leona 
Kowalezyk. 

Anthony Nelson, Detroit, for appellee Stanley Tarezynski. 


NORTH, J.—Defendant Leona was the payee $1,000 
promissory note given defendant Tarezynski. The note was payable 
demand. For valuable consideration and before demand for pay- 
ment, Mrs. Kowalezyk transferred the note plaintiffs. The indorse- 
ment was follows: 


value received hereby assign all rights, title and interest 
the within note Nicholas Fecko and Mary Fecko, his wife. Dated 
July 10, 1933. 


Leona Kowalezyk.’’ 


Thereafter demand for payment was made but refused. Plaintiffs 
assert there was proper protest and notice nonpayment. Plaintiffs 
sued the note and trial without jury had judgment against 
the maker, but Mrs. the indorser, the judge 
entered judgment for cause action. Plaintiffs have appealed. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Decision the circuit court was based upon the holding that the 
indorsement hereinbefore quoted was qualified indorsement rather 
than general indorsement. Determination this appeal controlled 
decision this court which has stood the law this state 
since 1878. The indorsement there passed upon, legal effect, was 
identical with that the instant case. read: ‘‘I hereby transfer 
right, title and interest the within note 

holding that such indorsement was limited character, 
was said: ‘‘The [blank unqualified] endorsement upon negotiable 
promissory note something more than the mere transfer the in- 
terest the payee therein. includes also the personal undertaking 
the endorser that the note not paid maturity, upon notice 
that fact will pay the same. Indeed goes farther and may pass 
perfect title the endorsee and enable him recover from the 
makers, cases where the payee could not have recovered. The right 
interest passing therefore under the usual and customary endorse- 
ment much greater than the mere right, title and interest the 
payee, and where the transfer made only attempts pass the title 
and interest the payee the note, greater right interest than 
then held can pass. The transfer this case gave Yeomans [as- 
signee] the same rights that Aniba [payee] then had, but none other 

later case, Markey Corey, 108 Mich. 184, 493, 494, 
117, Am. St. Rep. 698, the question payee’s lia- 
bility indorser was adjudicated, the indorsement being the 
following words: ‘‘I hereby assign the within note 

The court held that this was unqualified indorsement, that 
and should distinguished from the one above quoted from 
the Aniba Case; but the holding the latter case was not overruled, 
nor, far can ascertain, has been questioned any subse- 
quent decision this court, although was adverted Gale 

The obvious distinction between the Markey Case, supra, and the 
Aniba Case, supra, that the former the note such, including the 
incidental rights, was assigned, while the latter case the assignment 
was not that the note, but instead only the right, title, and interest 
the holder. think the state the law above indicated was not 
altered the adoption the uniform negotiable instruments act 
1905, Comp. Laws 1929, 9248 seq. The pertinent portion the 
statute reads: ‘‘A qualified indorsement constitutes the indorser mere 
assignor the title the instrument. may made adding 
the indorser’s signature the words ‘without recourse,’ any words 
similar Comp. Laws 1929, 9287. 

There decided conflict the decisions other jurisdictions 
whether indorsement the character that the instant case 
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constitutes qualified indorsement general indorsement. The cases 
are uniform holding that one who indorses ‘‘without recourse’’ 
freed from liability indorser. The statute this state provides 
that the same result follows ‘‘any words similar import’’ are used. 
conveying real estate, that when one transfers only ‘‘his right, title 
and interest,’’ that all attempts pass. implied warranties 
guaranties are possible such cases. This being true should 
held that such words are similar purport ‘‘without recourse’’ 
within the statutory provision. 

After the state North Carolina had adopted part its statu- 
tory law the uniform negotiable instrument act the Supreme Court 
that state held that indorsement this character must construed 
qualified indorsement because the provision the negotiable 
instrument act hereinbefore quoted. this North Carolina case the 
indorsement read: ‘‘For value received, herewith transfer and assign 
all right, title and interest and the within note Evans, 
July, 1899. (Signed) The court said: 


thing the controversy has finally been settled the ‘Ne- 
Instruments Law’ recently adopted, Revisal 1905, ch. 54. 


has been settled commercial law that transfer endorse- 
ment the ‘right and title’ the payee endorser nego- 
tiable note equivalent endorsement ‘without recourse,’ and 
words such were used this case are therefore their meaning 
‘import’ similar such endorsement, and this their reason- 
able interpretation. [citing Evans Freeman, 142 61, 
66, 847, 848. 


Decisions the same effect have been made California. one 


case the indorsement read: ‘‘For value received hereby transfer, 


assign and set over unto Charles Kane title, interest 


contract. 
note. 
was this unqualified indorsement. Section 3119 the Civil 
Code provides that qualified indorsement may made adding 
the indorser’s signature the words ‘without recourse’ any words 
similar import; and while the authorities are conflicting 
Bills and Notes, 551, 371), has been held this and other 
jurisdictions that assignment ‘all the right, title and interest’ 
the payee indorsed upon the instrument equivalent indorse- 
ment without recourse, and constitutes him mere assignor title 
who will not liable indorser upon the maker’s Kane 


and the within 


George Eastman.’’ The court said: 
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Eastman, 110 Cal. App. 753, 295 63, 65. the same effect see 
Hammond Lumber Co. Kearsley, Cal. App. 431, 172 404. 

The judgment entered the court affirmed, with costs 
appellee. 


ILLEGAL INVESTMENT TRUSTEE 
MORTGAGE PARTICIPATIONS 


Shaw’s Estate, Prerogative Court New Jersey, 195 Atl. Rep. 525 


investment trust company, acting trustee under 
will, mortgage participation certificates, purchased from itself, 
where the will directed that the funds invested first bond and 
mortgage, breach trust and, the certificates depreciate 
value the trustee can compelled pay the amount the invest- 
ment the beneficiaries cash. 


The will here involved set two trusts and appointed trust 
company act trustee. The will provided that the trust fund 
should invested first bond and mortgage. The trust company 
invested $7,500 the trust funds mortgage participation cer- 
tificates $100,000 mortgage which the trust company held 
mortgagee. other words, the trust company, trustee, pur- 
chased the certificates from itself corporation and profit 
itself. The beneficiaries objected the account which the trus- 
tee filed. was held that they were entitled receive from the 
trustee the amount the investment cash. The court observed 
that there was evidence showing that the investments held 
the trustee were not worth their cost price. ‘‘If they are not,’’ said 
the court, ‘‘the trustee must suffer any loss sustained.’’ The court 
held that the trustee was derelict duty that: (a) failed 
set two separate trusts directed the will; (b) invested 
participation certificates contrary the specific provisions the 
will, and making such investments, was dealing with itself, 
act the law does not countenance.’’ 


Proceeding the matter the estate Rachel Shaw, deceased. 
From decree ordering the Trust Company, trustee, and the Com- 
missioner Banking and Insurance pay certain beneficiaries and 
Samuel Lewin, substitute trustee, cash, the Trust Company and 
the Commissioner appeal. 


Affirmed. 
FIELDER, will Rachel Shaw was admitted pro- 
bate Hudson July 23, 1928. The testatrix gave her entire 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §478. 
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estate Mechanics Trust Company trust, invest two-thirds 
the net estate first bond and mortgage and pay the income there- 
from her grandson Frank Brown, until arrives the age 
45, and then pay him the corpus, and should die before attain- 
ing that age, the corpus elsewhere directed the will; in- 
vest the remaining one-third bond and first mortgage and pay. the 
income therefrom her son, Edwin Brown, for life, and after his 
death his daughters, Eleanor Covert and Hester Brown (now 
Wolf), equally, until the younger should arrive the age 35, and 
then divide the corpus equally between them. The Mechanics Trust 
Company was appointed executor and qualified. Edwin Brown died 
September 1929, his two daughters surviving him, and Mrs. Wolf, 
the younger, became September 30, 1935. 

The Trust Company failed invest any the estate bond and 
first mortgage, and used estate funds purchase from itself, January 
29, 1930, two mortgage participation certificates for $3,000 each, and 
June 30, 1930, like certificate for $1,500. Those certificates were 
issued Mechanics Trust Company, and certify that the estate 
Rachel Shaw entitled participate the extent the respective 
amounts named the certificates, loans aggregating $100,000 se- 
first mortgages given the Trust Company, which mortgages 
have been set aside trust with named bank for the benefit par- 
ticipants certificates issued against them. About February 1933, 
the Commissioner Banking and Insurance, under provisions emer- 
gency legislation, ordered the Trust Company make further pay- 
‘ments its participation certificates excess payments actually 
received, and the Trust Company was placed under restrictions the 
Altman Act July 1934, and continued operate under that act 
until June 17, 1936, when said commissioner took possession for 
the purpose liquidation. 

The Trust Company filed its first and final account executor, 
which was allowed decree the Hudson orphans’ court June 27, 
1930. Its next account, trustee, was allowed decree December 
28, 1934, and its third account, showing balance hand 
$7,197.93, was allowed decree September 27, 1935, which 
ordered that the trustee may pay and deliver Mrs. Covert and Mrs. 
Wolf one-third the estate accordance with the provisions said 
will, after deducting commissions and counsel fees allowed. all 
three accounts notice settlement was given Frank Brown, Mrs. 
Covert, and Mrs. Wolf, and each account showed portion the estate 
invested participation certificates; also items receipt interest 
and payments thereon reduction principal. The last account 
shows that the balance principal the hands the trustee was 
invested the aforesaid three participatién certificates, reduced 
payments thereon value $5,063; that $2,076.32 was invested 
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obligations the federal government; and that the remainder was 
cash. 

the allowance the third account the trustee was willing 
distribute Mrs. Covert and Mrs. one-third the corpus the 
estate kind, but they refused accept the participation certificates 
either assignment new certificates issued them, and 
about August, they petitioned the orphans’ court for order di- 
recting payment them cash. About the same time that court 
entered order discharging the Trust Company from its duties 
trustee, appointing Samuel Lewin trustee its place, and direct- 
ing the Trust Company deliver the balance its hands Lewin. 
his petition the orphans’ court made him party the proceedings 
brought Mrs. Covert and Mrs. Wolf, and permitted him intervene 
therein. The proceedings the orphans’ court were not for the pur- 
pose opening its decrees and surcharging the trustee, but were de- 
mand for payment the amount the Trust Company’s last 
account showed due the beneficiaries. The matter came for 
hearing before the orphans’ court and its decree entered April 21, 
1937, reciting that the court was the opinion that the petitioners 
were entitled paid cash their shares the with which 
the Trust Company had charged itself, the Trust Company and the 
Commissioner Banking and Insurance were ordered pay Mrs. 


Covert and Mrs. Wolf $1,894.24, and pay Lewin, substituted trus- 
tee, $5,105.72, and counsel fee $500 the proctor for Mrs. Covert 
and Mrs. Wolf. The Trust Company and the commissioner appeal from 
the entire decree. 

The trustee was derelict its duty that: 


(a) failed set two separate trusts directed the will; 
one consisting two-thirds the net estate for the benefit Frank 
Brown and for those who may entitled stand his place 
the event his death before 45, and the other consisting the re- 
maining one-third for the benefit Mrs. Covert and Mrs. Wolf. Had 
the trustee followed such direction, might found this case that 
loss had suffered investments, should not borne both 
trusts. Investments participation certificates for one trust might not 
have suffered any loss, not the same proportion loss investments 
the other trust, and when the trustee asserts that the beneficiaries 
are estopped from objecting its investments, the acts estoppel 
against beneficiaries under one trust could not affect bene- 
ficiaries under the other. the situation created the trustee, 
any loss must borne the beneficiaries, all must share propor- 
tionately. 


(b) The will directs that funds both trusts shall invested 
bond and first mortgage. The act 1898, amended Comp. St. 
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1910, and the act 1899 Comp. St. 1910, 2271, 
35, 36), amended and supplemented (Comp. St. Supps. 72—37 
seq.), both specify securities which trust funds may invested, 
and each directs that the act shall not apply where the testator’s will 
gives special direction the manner investment. Government se- 
curities would legal investments under both acts, but for the proviso 
noted, and would participation certificates under 1927, 
(Comp. St. Supp. 1930, 72—37a), which amends 1920, 192 
supplement the act 1899). The prohibition the acts 1898 
and 1899 against investment contrary the direction will still 
force, and, therefore, the investments made the trustee were 
illegal and subject liability for any loss which may sustained 
thereon (Brewster Demarest, Eq. 559, 271; Ross 
Savings Investment Trust Co., 120 Eq. 87, 184 183; Gates 
Plainfield Trust Co., 121 Eq. 460, 191 304, affirmed 122 
Eq. 366, 194 65). 


making investment participation certificates the trustee 
was dealing with itself; act the law does not countenance. 
bank loaned depositors’ funds mortgages taken its own name, 
and trustee used estate’s funds purchase from itself, profit, 
interests those mortgages. The certificates conferred the estate 
Rachel Shaw merely the right participate loans secured 
mortgages, but right the mortgages themselves other than rights 
The Trust Company (mortgagee) retained power collect principal 
and interest the mortgages, satisfy, withdraw, and substitute mort- 
gages, and decide whether and when take action upon any and 
all defaults the mortgagors. guaranteed payment principal 
and interest the certificates, which were made nonnegotiable, but 
assignable with the Trust Company’s consent. far holders the 
certificates were concerned, the Trust Company was the principal debtor 
and the certificates here question were, effect, the promise the 
Trust Company corporation pay itself trustee. The in- 
vestments made are voidable the option the beneficiaries. Gates 
Plainfield Trust Co., supra; McAllister McAllister, 120 Eq. 
407, 184 723, affirmed 121 Eq. 264, 190 52; Bender’s 
Estate, 122 Eq. 192, 192 718. The trustee must have known 
some time prior February 1933, when the Commissioner Bank- 
ing and Insurance limited payments account its participation 
certificates, that its financial condition was precarious, yet continued 
hold the certificates question, and now has per cent. the 
estate invested therein. 

Notwithstanding its mismanagement the estate, the trustee con- 
tends that the beneficiaries are estopped from complaining thereof and 
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must accept such illegal investments part their share the es- 
tate. Such contention based, first, the fact that each the three 
filed the trustee showed investment participation 
and that the last one also showed the government 
that notice, required statute and rule court, the filing 
each was given the beneficiaries, who made objection thereto; and 
that the accounts were allowed decrees the orphans’ court. The 
trustee further contends that the beneficiaries had other and direct 
notice the investments, and their silence assented thereto. 

The Orphans’ Court Act Comp. St. 1910, 3809) section 125 
(page 3856), provides that the court shall examine accounts trustees 
and the vouchers and receipts for payments and disbursements claimed 
therein, and found correct all respects, and exceptions 
being made the surrogate’s report audit, the court shall decree 
and section 127 (page 3857) provides that such decrees shall 
conclusive all parties, and shall discharge the trustee from all 
demands legatees ‘‘beyond the amount such settlement,’’ except 
annex his account list securities which the balance his 
estate invested; such requirement rule court. practice 
the surrogate merely checks the items disbursement against vouchers 
filed with the account, and, exceptions are filed, the court ap- 
proves the account the surrogate’s report and does not examine 
the list securities see whether they consist legal investments, 
securities directed the will. The accounts question show 
that the trustee charged itself each case with definite balance 
hand, and that such balance was invested stated securities value 
fixed the trustee. the securities were not worth such value (the 
value participation certificates being particularly within the trustee’s 
knowledge) the statement was mislead the court and the 
beneficiaries, and would not estop the latter from believing what the 
trustee stated, had they examined the accounts. 

The only direct notice investment participation certificates 
given the trustee Frank Brown, Mrs. Covert, and Mrs. Wolf 
was mailing them, August 1930, statement receipts and 
disbursements which showed balance $8,300.78 hand, invested 
securities listed, which included the first two certificates for $3,000 
each, carried full cost price. did not show the $1,500 certificate 
other investments now held the trustee. other statement 
communication was made the trustee (except notice settlement 
accounts) Mr. Brown Mrs. Covert, but reply letter writ- 
ten the trustee Mrs. Wolf, the trustee wrote her August 26, 1932, 
that the assets the estate were comprised $7,500 first mortgage 
participation certificates, and inclosed copy the will. That she 
did not understand what the certificates were, demonstrated her 
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reply the trustee, dated September 1932, asking who issued them 
and, the mortgagor should default, would the mortgagee protected 
the company issuing them. that letter the trustee replied that 
the certificates were issued it, with its guarantee payment 
principal and interest, participating series mortgages; that de- 
fault any mortgage would not affect the certificates because the 
trustee assumed liability and guaranteed their payment. Yet five 
months later the Commissioner Banking and Insurance restricted 
the trustee payments its certificates. Under date September 
24, 1935, Mrs. Covert and Mrs. Wolf signed letter, addressed the 
trustee, stating their consent its second account (being the third 
one filed) costs and charges thereof, and releasing the trustee 
from all liability making distribution them prior the allow- 
ance the pending account. The circumstances under which they 
signed that letter are not shown. was prepared the trustee, 
and the women’s signatures were obtained thereto three days before 
the account came for allowance and long after liquidating dividends 
the certificates had ceased. noted that the letter contains 
approval investments, and certain that had the trustee ac- 
quainted the beneficiaries with the condition which the estate in- 
vestments stood, they would not have signed it. 

estop cestui que trust the ground implied acquiescence, 
from complaining against breach trust his trustee, must ap- 
pear full and satisfactory proof that the cestui knew all the facts, 
understood his legal rights, and acted deliberately not objecting 
investment knew, should have known, had the right ob- 
ject to. cannot held have recognized the validity par- 
ticular investment unless the question its validity appears have 
been brought his attention. White Sherman, 168 589, 
128, Am. St. Rep. 132; MeAllister supra. 
notice filing accounts, and fact notice any kind, was 
given those parties interest (now represented the substituted 
trustee) who will entitled two-thirds the estate the event 
Mr. Brown’s death before reaching the age 45. 

Prior the allowance the third account, the three beneficiaries 
had notice explanation, other than hereinabove stated, the 
investments made the trustee. Mrs. Wolf was the only one who 
received direct information what those investments were, and 
notice her not binding the others. The record does not dis- 
close what, any, knowledge she had business affairs and after she 
had made inquiry concerning the certificates (which appears she did 
not understand), the trustee’s reply was sufficient allay any fear 
doubt she may have had concerning them. All beneficiaries had the 
right assume that the trustee was efficient and was performing its 
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duties pursuant the will and according law, and there nothing 
the record indicate that they realized that the trustee had de- 
viated from the investment provision the will, that they under- 
stood the possible effect deviation. Its trust officer, who managed 
the estate and admitted responsibility for the investments, testified that 
the beneficiaries reposed faith the trustee, and did not bother about 
its administration the estate; that never discussed investments 
with the beneficiaries until after the third account had been allowed, 
and then told Mrs. Covert and Mrs. Wolf not worry about the 
estate and that they would receive their share cash. 

find that Mrs. Covert, Mrs. Wolf, Mr. Brown under- 
stood that the trustee had invested estate funds illegally, that they 
were guilty any laches which estop them from refusing accept 
their shares the estate kind, and the decree the orphans’ court, 
directing the trustee make distribution the estate af- 
Trust Co., Eq. 235, 586. There evidence that the 
investments held the trustee are not worth their cost price. they 
are not, the trustee must suffer any loss sustained. would par- 
ticularly inequitable require the substituted trustee, representing 
parties who have had notice the trustee’s acts, accept two- 
thirds the estate securities not authorized the will and which 
may have depreciated value. 

This appeal, also from much the orphans’ court decree 
allows counsel fee $500 the proctor for Mrs. Covert and Mrs. 
Wolf, the ground that the amount excessive and should re- 
duced. The record shows that although appearance the hearing 
the orphans’ court was entered proctor for the substituted trustee, 
that proctor took active part the hearing producing, examin- 
ing, cross-examining witnesses, and left the trial the case the 
proctor for Mrs. Covert and Mrs. Wolf. The result the trial was 
not only award Mrs. Covert and Mrs. Wolf, but also award 
the substituted trustee. While the fund out which the allowance 
must paid held the Commissioner Banking and Insurance 
trustee for all creditors the Trust Company, counsel fees were 
properly allowed because the commissioner and the trustee defended 
against the latter’s conduct and delinquency, and put the beneficiaries 
the trouble, delay, and expense sustaining their claim that the 
trustee’s investments were improper. the absence any informa- 
tion, other than the record itself, which opinion can formed 
the quantity and quality the work performed the proctor 
whom the allowance was made, must assume that the orphans’ court 
had knowledge the nature and character the legal services ren- 
dered the entire proceedings, and made such allowance was proper 
under all the and the exercise sound discretion. 


137 


THE BANKING LAW JOURNAL 


WRONGFUL INDORSEMENT CHECKS 
AGENT 


Lawrence Kern, Inc., Panos, Court Appeals Louisiana, 177 
So. Rep. 432 


agent, authorized his employer sell certain cus- 
tomer for only, sold goods the customer and took his checks 
payment. forged the employer’s indorsement the checks, 
cashed them and absconded with the proceeds. was held that the 
transaction did not constitute payment the customer’s obliga- 
tion the employer and that the customer was still liable for the 
amount his purchases. agent authorized make 
has implied authority indorse checks taken the name 
his principal, even expressly authorized accept checks 
notes drawn favor his principal, well money. 


some states held, case this kind, where drawee 
bank pays check forgery the payee’s indorsement, that 
the drawee still liable the payee. But, according what seem 
the better considered decisions, such liability attaches. 
Louisiana one the states which holds the latter rule. 


Judg- 


Action Lawrence Kern, Inc., against Andrew Panos. 
ment for defendant, and plaintiff appeals. 

Reversed and rendered. 

Harry Booth, Shreveport, for appellant. 
Cook, Cook Egan, Shreveport, for appellee. 


TALIAFERRO, J.—Plaintiff wholesale dealer cigars, 
cigarettes, the city Shreveport, La. connection 
therewith owns and operates fleet trucks from which merchandise 
sold and delivered. For the months January and February, 1937, 
and prior, one these trucks was charge one Homer Haynes, with 
authority from plaintiff sell and deliver its goods only for cash, save 
those customers whose names were approved list given 
Haynes. Defendant’s name was not this list. During said months 
Haynes made five sales and deliveries defendant, aggregating $376.08, 
and each instance defendant gave him his check favor plaintiff 
pay for the goods. The checks were then indorsed follows: 
rence Kern (per) Homer Haynes.’’ Each check also indorsed 
the White Drug Company, Vivian, La., and was presented 
and paid the Bank Vivian, whom drawn. The record 
not clear the point, but gather therefrom that the drug com- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1126. 
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pany indorsed the checks simply enable Haynes cash them. 
with the proceeds. His present whereabouts unknown. 

After the lapse some time, plaintiff first became wise the facts 
these transactions through defendant. The bank was immediately 
interviewed, and the canceled checks exhibited it. Haynes’ illegal 
action was repudiated, and this suit followed. 

Plaintiff sues for the price the goods sold defendant Haynes, 
its agent. Its position that Haynes was not authorized accept 
indorse the checks, and the proceeds thereof have not been re- 
ceived it, the price the goods remains unpaid, notwithstanding 
the bank’s action honoring the checks presentation. The payment 
the checks illegal and unauthorized indorsement, argued, 
amounts payment all. 

Defendant takes the opposite position, and contends that the price 
the goods was paid delivery the checks Haynes and his 
subsequent conversion thereof into cash; his action this respect, 
argued, being within the scope his authority. 

The lower court agreed with defendant’s position and rejected plain- 
demand. has appealed. 

There dispute regards the facts. question law only 
tendered. not contended that Haynes had express authority 
indorse checks favor plaintiff delivered him payment 
goods sold persons not the accepted list. certain had not 
presumed prior this time. was only authorized sell 
defendant for cash. argued, and correctly so, that had defend- 
ant paid cash Haynes for the merchandise, and had embezzled 
it, plaintiff would have recourse against defendant for the amount; 
and from this premise, further argued, since Haynes converted the 
checks into the same result, legal contemplation, arose. 
find ourselves unable agree with this line reasoning. 

Haynes violated his instructions when accepted defendant’s 
checks payment merchandise sold him. aggravated the offense 
cashing the checks and embezzling the proceeds. Defendant had 
vital interest seeing, far then possible, that plaintiff would re- 
ceive the proceeds the checks payment the goods, and this 
end made them payable plaintiff. Its indorsement thereof would 
the equivalent receipt. was evidently not contemplated de- 
fendant that Haynes would cash the checks was done him, but 
that would deliver them physically plaintiff. 

The authority agent make indorse commercial paper for 
his principal must express, reasonably inferred from the nature 
the duties intrusted his performance. Such authority may 
inferred implied where appears that the line business the agent 
charged with performing necessarily requires that such authority 
exercised. 
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authority must direct and specific, the facts and cir- 
cumstances must such nature that the agent’s right act may 
fairly implied.’’ Corpus Juris Secundum, Agency, page 1186. 


implied authority particular agents, American Juris- 
prudence, volume 178, 142, has this say, which quote 


with approval: 


agent having general authority manage his principal’s busi- 
ness has, merely virtue his employment, implied authority 
bind his principal making, accepting, endorsing negotiable paper. 
Nor the authority execute endorse negotiable instruments im- 
plied merely from agent’s position ‘cashier.’ Indeed, the au- 
thority execute endorse negotiable paper does not necessarily arise 
from express authority ‘to transact any and all business’ for the prin- 


agent authorized make collections has implied authority 
endorse checks taken the name his principal, even ex- 
pressly authorized accept checks notes drawn favor his 
principal, well money. too, drummer commercial traveler 
employed sell and take orders for goods, collect accounts, and 
receive moneys and checks payable the order his principal, 
not, implication, authorized endorse such principal’s name 


such checks.’’ 


This composite statement the law buttressed references 
decisions courts throughout the United States. the same effect 
Ruling Case Law, volume 21, par. 45, 870; Arcade Realty Co. 
Bank Commerce, 180 Cal. 318, 181 66, 102. 

the present case, cannot reasonably argued that was 
necessary any sense the word that Haynes cash the checks taken 
him violation his principal’s orders, order further his 
principal’s business. owed the duty both the plaintiff and de- 
fendant delivering the checks his principal whose favor they 
were drawn, and the fact that did illegally indorse them and em- 
bezzle the proceeds, while acting agent, does not affect 
the legal situation; nor does commit plaintiff responsibility for 
his acts clearly beyond the scope the powers confided him. 

The bare acceptance check pay obligation does not op- 
erate discharge until the check has been accepted paid 
the drawee. assignment funds the drawer the hands 
the depositary effected the simple issuance and delivery 
check other negotiable paper. Negotiable Instruments Law, Act No. 
1904, 189: Gulf Motor Lines European Agencies, Inc. (La. 
App.) 155 So. 523; Bain Worsham (La. App.) 159 So. 463; Feitel 
House Wrecking Company Citizens’ Bank al., 159 La. 752, 106 


So. 292, 293. 
And the honoring check the drawee bank the faith 
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forged unauthorized indorsement does not amount payment 
the check, nor acceptance thereof the drawee. Feitel Case, supra; 
First Nat. Bank Washington Whitman, Administrator, 
343, Ed. 229. 


The only case our jurisprudence which have been referred, 
the facts and issues which bear analogy the present one, the 
Feitel Case, supra. study that case convinces that really 
decisive the one bar. shall briefly analyze its facts. 

The New Orleans North Eastern Railroad Company made draft 
its assistant treasurer Cincinnati, Ohio, the order the Feitel 
Company, the plaintiff, payable through the Canal Bank Trust Com- 
pany New Orleans. The draft was delivered (presumably the 
drawer) the Merchants Railway Traffic Association, Limited, ‘‘which 
acted plaintiff’s agent for the sole purpose collecting the debt for 
which the draft was given.’’ The traffic association indorsed the draft 
follows, ‘‘Merchants Railway Traffic Association, Limited, 
Slawter, Pres., Agent and Attorney fact for Feitel Housewreck- 
ing Co.,’’ and deposited the draft its account for collection the 
Citizens Bank Trust Company New Orleans. This bank indorsed 
the draft and stamped thereon the following: ‘‘Through New Orleans 
Clearing House, indorsement guaranteed.’’ this form the draft was 
presented the Canal Bank and paid. The collecting agency did 
not pay the proceeds the draft the Feitel Company, and suit was 
instituted against both banks recover the face amount the 
draft. The opinion says: ‘‘It also appears from the petition that said 
draft was indorsed and collected the traffic association without any 
authority from plaintiff; that plaintiff knew nothing the fact that 
the draft had been issued, that had been indorsed and collected 
said association, until several months afterwards; and that, upon 
learning that the draft had been indorsed and collected, imme- 
diately repudiated the action the traffic association indorsing and 
collecting it, and notified the Citizens’ Bank and the Canal Bank.’’ 


The Citizens Bank was sought held account the words 
guaranteed’’ placed the back the draft, and 
the Canal Bank’s liability was asserted because having paid the 
draft ‘‘to one who was not entitled payment indorsement 
made without authority.’’ was held that the Citizens Bank was not 
liable plaintiff because, while guaranteeing the genuineness said 
indorsement, did not guarantee that the indorser acted with author- 
ity. The Canal Bank was held not liable because privity 
contract between and plaintiff. 

Justice Overton that case reviews the whole field Louisiana 


jurisprudence pertinent the issues involved. further said 
therein 


THE BANKING LAW JOURNAL 141 


the only result the negligence the Canal Bank pay- 
ing the instrument, the faith plaintiff’s indorsement, the indorse- 
ment being unauthorized, was make the supposed payment pay- 
ment all, and give the bank, appears from section the 
Negotiable Instruments Law, right retain the instrument. 

follows from what have said that action, the 
allegations his petition true, not against either bank for the 
amount the check, but, the check has never reality been paid, 
its action for such amount against the drawer, just would have 
been had the bank, proper indorsement, when the check was first 
presented, refused pay it.’’ 


And find the present case. Plaintiff may not sue the Bank 
Vivian for the amount the checks there privity con- 
tract between them. The checks have not reality been paid, since 
they were unauthorizedly indorsed; and, the checks have not been 
paid, follows that plaintiff has not received payment for the goods 
sold defendant. 

The judgment appealed from incorrect and, for the reasons herein 
assigned, said judgment annulled, avoided, and reversed, and 
now ordered, adjudged, and decreed that plaintiff, Lawrence Kern, 
have and recover judgment against defendant, Andrew Panos, 
operating under the trade-name ‘‘Silverwood Coffee Shop,’’ for the 
sum $376.08, with legal interest the integral amounts thereof and 
from dates follows: $48, January 23, 1937; $84.23, January 29, 
1937; $79.18, February 1937; $83.52, February 13, 1937; $81.15, 
February 20, 1937; and costs. 


CHECK DELIVERED IMPOSTOR 


Peoples Loan Savings Co. Pardue, Court Appeals Georgia, 
193 Rep. 486 


person, representing himself Perry Britton, applied 
finance company for loan and received check payable that 
name. cashed the check drug store where was known 
the name Perry Britton. was, however, impostor and not 
the Perry Britton with whom the finance company thought was 
was held that the finance company was liable the 
check. 


Action Pardue, doing business Pardue Medicine Com- 
pany, against the Peoples Loan Savings Company. Judgment for 
plaintiff, and defendant brings error. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Affirmed. 
Pullen, Atlanta, for plaintiff error. 
Marvin Russell, Atlanta, for defendant error. 


SUTTON, J.—D. Pardue, doing business Pardue Medicine 
Company, sued Peoples Loan Savings Company check for $46, 
the municipal court Atlanta. The trial judge found favor 
the plaintiff, and, appeal the appellate division, the judgment 
was affirmed. The defendant excepted. The following facts appear 
from the evidence the record: negro, who represented himself 
Perry Britton, made application Peoples Loan Savings Com- 
pany for loan $50, which was approved, and check for $46, pay- 
able him, was issued and delivered the company him. the 
same day took the drug store the plaintiff, Pardue, 
where had been buying medicine for seven eight years, and, after 
making certain purchases the plaintiff’s store, received from him the 
balance the check cash. account application for loan 
made another negro within hour after the check was de- 
livered Perry Britton, the loan company suspected that these negroes 
were attempting perpetrate fraud it, and ordered payment 
the check stopped the bank; and payment thereof was refused 
the bank when the check was presented. The plaintiff, Pardue, 
had sold drugs the holder the check for seven eight years pre- 
ceding this particular transaction, and had known him Perry Brit- 
ton during that time, and cashed the check, appeared all 
right, and because was dealing with Perry Britton; had not seen 
this person since cashing the check. The manager the loan company 
testified that before making the loan carefully checked the applica- 
tion and determined that there was person named Perry Britton 
residing 813 Smith street, and employed the Southern Railway 
Company, stated the application. The application Perry Brit- 
ton and the financial statement his indorsers appear the evidence. 
negro named Perry Britton testified that was employed the 
Southern Railway Company, and had lived for several years 813 
Smith street; that did not make the application for the loan, and 
knew nothing about the transactions the check question. 

think the following principle law clearly applicable the 
facts this case: ‘‘When one two innocent persons must suffer 
the act third person, who put the power the third person 
inflict the injury shall bear the Code 37-113. The defendant 
made the check payable Perry Britton, the person who made the 
application for the loan, and delivered the check him. dealt with 
him then, face face, Perry Britton, and did not question his 
identity. made possible for him take the check the plaintiff, 
who had dealt with him for the past seven eight years and knew him 
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Perry Britton, and obtain the cash the check. They both dealt 
with him then Perry Britton, and, far the issue here between 
them concerned, must still regarded and recognized the 
Perry Britton that transaction. The loan company responsible 
for the mistaken identity, any, the person whom issued and 
delivered the check question. This case controlled the Code, 
37-113, and the decisions this court Milner First National 
Bank, Ga. App. 668, 145 101, and Moore Moultrie Banking 
Company, Ga. App. 687 (2), 148 311. The authorities cited 
the plaintiff error here have not been overlooked, but they are 
not applicable the facts this case. 

Judgment affirmed. 


REFUSAL BANK PAY CHECK CASH 


Quaintance Moberly, Springfield, Missouri, Court Appeals, 110 
Rep. (2d) 857 


depositor, upon hearing rumors that his bank was about 
close, presented check for most the amount which had 
deposit. The cashier told him that did not have enough cash 
pay the check and gave him draft out town correspondent. 
The depositor presented the draft the following day but pay- 
ment was refused because the issuing bank had failed that morn- 
ing. was held that the depositor was entitled preferred claim 
the assets the closed bank. 


Action Quaintance against Moberly, Commissioner 
Finance charge the Farmers’ Bank Gerster. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Crook and Ralph Johnson, both Osceola, and Herman 
Pufahl, Bolivar, for appellant. 
Dewey Thatch, Osceola, for respondent. 


FULBRIGHT, J.—This action depositor under the pro- 
visions section 5339, Mo. 1929 (Mo. St. Ann. 5339, 7561), 
against the Bank Gerster and the finance commissioner the state 
Missouri charge the affairs said bank for liquidation, the 
purpose which have his claim the amount $500 against 
the Bank Gerster adjudged preferred claim. The trial court held 
that claimant was entitled preference, and that his claim the 
sum $500 allowed, classified, and paid preferred claim pro 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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rata with other preferred claims, less the sum $215, being the amount 
the dividends paid said claim, allowed common claim, the 
date this judgment. From adverse ruling motion for 
new trial, defendant duly appealed. 

The claim for preference based upon facts which are substantially 
follows: The Bank Gerster closed its doors and placed its assets 
the hands the commissioner finance February 14, 1931. 
Claimant, plaintiff herein, was that time, and had been for several 
years, patron and depositor said bank. February 13, 1931, 
had checking account amounting approximately $450 de- 
posit, and his son had between $150 and $200. The last day the bank 
was open claimant went the bank for the purpose withdrawing 
his money and informed the cashier, Mr. Polson. 

Claimant testified, substance, that went the bank some time 
the afternoon the 13th day February, 1931, and asked Mr. 
Polson, the cashier, about some money had deposit. said: 
heard rumors about the bank’s possible closing and that was one 
had feed bought. was not loaded yet, but thought 
might possible that would have have the money and told him 
needed the money awful bad, and said had been drawn out and 
that did not have that much money there then; that had 
the Commerce Trust Company and could give draft them and 
would good the cash, and could get there. son gave 
check for $125.00 sometime during that same day. The reason 
gave the check was that wanted his money out the bank 
could get and needed the money for the transaction men- 

Claimant said wrote check for $375 and that his son had given 
him check for $125. was advised the cashier that there was 
not enough money the bank cash the checks, and after some 
further conversation which was told, above stated, that 
could get the money the draft the Commerce Trust Company 
Kansas City, said, ‘‘I bought the draft and paid for with those 
two checks and had the draft made payable order.’’ 

With reference the son’s check, the following question was asked 
and answer given: ‘‘Q. Now gave you the check and you presented 
the bank payment part the $500.00 draft you purchased? 
Well, course, was presented just the same any other check 
was presented for money; didn’t present purchase the draft, 
but finally turned out Further testifying, said: 
remember his (Mr. Polson) statement, said they had over $3,000.00 
deposit Kansas City and took the draft Kansas City.’’ 

The evidence shows that claimant was given the draft about 
the afternoon the 13th; that then got his car and drove 
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Kansas City that night and presented the draft for payment the 
Commerce Trust Company about 9:15 o’clock the following morning. 
Payment was refused for the reason was reported the Bank Gerster 
was closed. Claimant testified, ‘‘Mr. Thomson has similar 
claim this that took along with and presented the same 
time did own, and was not paid.’’ 

Mr. Higgins, special commissioner, testified was placed 
charge the assets the Bank Gerster the morning was placed 
the hands the commissioner finance, and received the bank’s 
assets from the examiner who had the bank charge that time. 
identified Plaintiff’s Exhibit which list the assets and lia- 
bilities the Bank Gerster that was turned over him. This 
exhibit shows there was deposit with the Commerce Trust Company 
the credit the Bank Gerster the sum $2,054.58. The exhibit 
also showed small amount cash deposit defendant bank, and 
listed other assets. also testified that received all the assets 
listed the exhibit from the examiner, and that allowed the claim 
filed herein common claim and had paid dividend the same 
other common claims. 

The four assignments error are follows: ‘‘1. The Court erred 
permitting the plaintiff show evidence regard the claim 
Thomson. The Court erred adjudging and holding that 
the claimant Quaintance was entitled preference. The Court 
erred refusing declare the law that the claimant was not 
entitled preference. The Court erred holding that the claim- 
ant was entitled preference.’’ 

the first assignment, think testimony relative the Thom- 
son draft was improperly admitted, but there was nothing that 
could any way prejudice the defendant, and such error was harmless. 

shall consider the other assignments together. The evidence 
tends show that plaintiff had deposit, general deposit, de- 
fendant bank approximately $450; that his son had similar deposit 
between $150 and $200, therefore the relation debtor and creditor 
existed between the bank and plaintiff, and between the bank and plain- 
tiff’s son. This relation was changed when the two checks contro- 
versy aggregating $500 were presented for payment defendant bank. 
that time plaintiff and his son had deposit the Bank Gerster, 
and defendant bank had hand and deposit the Commerce 
Trust Company, sufficient money pay the checks. was the bank’s 
duty presentation pay the checks cash, and, upon its refusal 
so, held the amount the checks trustee. 

When depositor presents his check for payment the bank 
which drawn, the duty the bank pay same, and, 
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fails so, equity regards that done which should have been done, 
and the assets the bank must considered reduced the amount 
the check. The legal effect the refusal pay increases the assets 
the bank the amount the check. Under such circumstances, 
claimant entitled priority. Bank Poplar Bluff Millspaugh, 

Defendant insists that the claim plaintiff based upon draft 
bought and paid for, and therefore not entitled priority. Had 
plaintiff gone the bank for the purpose buying draft and the 
draft had been issued the checks presented ordinary transac- 
tion over the counter, defendant’s contention would keeping with 
the uniform holdings the courts our state. Cormaney Wells- 
Hine Trust Co. al. (Mo. App.) 172. But, where the 
draft issued under the circumstances shown the case bar, 
think the effect the whole transaction the same plaintiff had 
been refused payment the checks for the amount the draft. John- 
son Farmers’ Bank, 223 Mo. App. 513, 1090. 

Under the facts the instant case, the funds the issuing bank, 
hand its correspondent bank, are impressed with trust 
favor the payee. The evidence discloses that defendant bank had 
sufficient funds hand the Commerce Trust Company which 
the draft was drawn pay the draft, and that these funds passed into 
the hands the commissioner finance, therefore failure pay the 
draft created trust fund the hands the liquidating officer for 
the amount thereof and the claim should allowed preferred. 
Thomson Bank Gerster (Mo. App.) 74, and 
cited. 

Defendants insist that claimant payee the $125 check signed 
his son, Julian Quaintance, could not file claim demand 
payee said check, and that check for less than the whole amount 
deposit not assignment pro tanto the funds the drawer 
deposit the bank and confers right action upon the holder 
the check against the bank. view the conclusions reached 
above, deem unnecessary pass upon this question. However, 
contended plaintiff, hold the item $125 drawn claimant’s 
son, having been presented for payment and attempt made pay 
the form draft lieu cash, constituted collection item 
and entitled the status preferred claim along with claimant’s 
own check. Section 5575, Mo. 1929, subdivision (Mo. St. Ann. 
5575, subd. 7715), Bank Collection Code; Shell Petroleum Corp. 
Sturdivant Bank (Mo. App.) 1064. 

The judgment the trial court was for the right party and should 
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GUARANTY NOTE BANK OFFICER 


Park Place Discount Co. Taylor, Court Errors and Appeals 
New Jersey, 195 Atl. Rep. 520 


bank officer and director (the defendant) executed guar- 
anty note, which the bank had previously taken, order 
meet criticism the bank examiner. received considera- 
tion value for his guaranty. The note was later renewed and 
thereafter the bank failed. the meantime the guarantor had 
made payments account the note. The note was sold the 
liquidator. was held that the guarantor could not defend 
the ground want consideration and that was liable his 
guaranty. The renewal the note after receiving the guaranty 
constituted sufficient consideration. 


Action the Park Place Discount Company against Lee Tay- 
lor and another. From adverse judgment, plaintiff appeals. 
Reversed, with direction. 
Laurence Rosenbaum, Newark (Louis Cohen, Newark, 
counsel), for appellant. 
Edward Deibert, Camden, for respondent. 


RAFFERTY, J.—This appeal from judgment the Su- 
preme Court, Essex circuit, favor respondent, Lincoln Taylor, 
party defendant below, the case being tried before the court below 
without jury and agreed state facts. 

Appellant, plaintiff below, was the legal holder promissory note, 
being renewal time note original demand note, payable the 
order the banking institution which, January 22, 1924, had ad- 
vanced the sum $10,000 the original note. This original note was 
made Lee Taylor, defendant below, against whom judgment 
has been entered, and was originally secured only stock 
poration which appears Lee Taylor has some interést. 

The note suit dated December 31, 1930, and principal 
sum $7,900 and became due February 27, 1931. 

Some time after July 22, 1924, the original demand note was 
examiner the Department Banking and Insurance 
being without sufficient collateral support. result this criticism, 
and order comply therewith, the cashier the bank requested 
respondent, who was officer and director the bank, guarantee 
the note, which respondent did. The guarantee reads follows: 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §319. 
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hereby personally guarantee the Haddon Heights Bank and 
Trust Company the payment note for $10,000.00 made this day 
Lee Taylor and any and all renewals extensions thereof the same 
personal endorsement appeared the note.’’ 


This guarantee, admittedly made and delivered without considera- 
tion, was executed some time after the delivery the note which 
purported guarantee. was dated the date the note and 
was made and delivered the bank prior the next renewal the 
note. 

Respondent, member the executive committee and auditing 
committee the Banking Institution, various times certified the 
bank examiners and the bank that the assets the bank included 
the note question and the collateral guarantee held therewith. 

January 1931, the commissioner banking and insurance 
took possession the bank accordance with the statute such cases, 
made and provided, and thereupon did take into custody the records 
that institution. Thereafter, and until April 1935, respondent 
made installment payments account the note the total amount 
$2,250, leaving balance due for principal the sum $5,650, 
which, together with interest and other charges and costs, the time 
the making the stipulation facts, made the whole debt due 
the amount $8,704.52. 

June, 1937, the banking commissioner public auction sale 
the assets remaining his hands liquidator the Banking In- 
stitution sold plaintiff appellant here, for value, the said note and 
guarantee. stipulated that appellant the purchase the note 
and guarantee relied upon the guarantee and that the note and guar- 
antee were both included the list assets sold the commissioner. 

The court below concluded that the guarantee was made without 
consideration for the accommodation bank, that the guarantee 
was not for the accommodation Lee Taylor, who admittedly knew 
nothing the making the accommodation, and that the guarantee 
personal one and could not sued upon plaintiff below as- 
signee the bank. The court below concluded further that the rights 
plaintiff, assignee the bank, could not rise above the rights 
its assignor and that defendant Lincoln Taylor could take advantage 
any defense that would have been available against the bank. 
this the court below fell into error. are not here called upon 
treat the rights the bank, its assignee, and Lincoln Taylor 
inter se. 

The insolvency the bank intervening gives rise totally differ- 
ent situation that might otherwise obtain. Appellant purchased this 
note and guarantee, not directly from the bank, but through the liqui- 
dator the bank, whose position and authority proceeds from the 
and whose function was administer and liquidate the affairs 
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the insolvent bank, upon the faith the guarantee which had been 
certified respondent himself officer the bank the bank 
and the Department Banking and Insurance good and sub- 
sisting guarantee. The note itself was renewal note made subse- 
quently the actual delivery the guarantee and, may properly 
infer, upon the strength the guarantee. This itself established 
consideration for the guarantee. Schmid Haines, 115 271, 
178 801, 803. More than that respondent himself had made pay- 
ments the bank and the public administrator account the 
guaranteed All this admitted respondent the 
stipulation 

The language Mr. Justice Heher the case Schmid Haines, 
supra, peculiarly appropriate. that case the learned jurist wrote: 
contention, its essence, that they became parties 
the paper for the accommodation the bank solely (an expedient 
devised deceive the federal bank examiners) and that the notes did 
not create the purported obligation. are not called upon deter- 
mine the legal sufficiency this defense, factually sustained. There 
respectable authority for the view that accommodation party 
note given, contended here, deceive the bank examiner into 
false finding the sufficiency the bank’s assets, estopped from 
asserting such defense, especially where insolvency intervenes. This 
estoppel rooted what has been termed ‘good morals and sound 
public policy.’ 

The authorities set forth the cited cases amply sustain the prin- 
ciple there stated. 

have carefully examined all the other points urged and the 
authorities cited behalf these points, but are impelled the con- 
clusion above stated for the reasons therein set out. 

The judgment the court below reversed, with direction enter 
judgment for plaintiff-appellant accordance with this opinion. 


CHECK ORDER FICTITIOUS PAYEE 


Swift Co. Chemical Bank Trust Company, New York Supreme 
Court, New York County, 299 Supp. 105. 


Under the Illinois statute (Smith-Hurd 98, §29), check drawn 
the name corporation by“a dishonest employee the 
tion the order fictitious payee, payable bearer and the 
drawee bank not liable the drawer, its depositor, upon paying 
such check. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 896. 
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The statute referred quoted full the opinion below. 
was adopted amendment the Uniform Negotiable Instru- 
ments Law 1931. 


the other states (except Idaho and Montana, which 
statute similar that the bank would liable paying 
check this kind. The statute, adopted other states, pro- 
vides that, order for check, payable the order fictitious 
payee, regarded bearer check, the facts must known 
the drawer. Their being known the employee alone insuf- 
ficient. 

The check here involved was drawn Illinois and payable 
New York. The court held that the status the check, negotia- 
ble instrument, should determined the laws Illinois and not 
the laws New York. 


Action Swift Company, against the Chemical Bank 
Trust Company and the Bankers Trust Company, and another im- 
pleaded. motions for summary judgment made plaintiff and 
defendants. 

Plaintiff’s application denied, and defendants’ application granted. 

Lewis Ackley, New York City, for plaintiff. 

White Case, New York City (Chester Bordeau, New York 
City, counsel), for defendant Bankers Trust Co. 


Dunean Mount, New York City (Kenneth Thompson, New 
York City, counsel), for defendant I-C Bank Trust Co. 


PECORA, J.—The question presented this motion for summary 
judgment whether the rights the parties are governed the law 
this state the law Illinois. our laws apply, the plaintiff 
entitled judgment, the check question having been drawn 
dishonest employee the plaintiff, the defendant Chemi- 
eal Bank Trust Company New York, the order fictitious 
payee, not known the plaintiff such. the other hand, 
the Illinois law controls, the plaintiff not entitled recover view 
the fact that the statutes that state provide (Smith-Hurd 
Stats. 98, 29) that instrument payable bearer ‘‘when 
payable the order fictitious non-existent living person 
not intended have any interest it, and such fact was known 
the person making payable, known his employee other 
agent who supplies the name such 

The decisions the courts this state the question conflict 
laws thus presented cannot logically reconciled. Hibernia 
National Bank Lacombe, 367, Am. Rep. 518, the Court 
Appeals declared that the drawer check undertakes that the 
drawee will found the place where described be, and that 
the sum specified will paid the holder the check when presented, 
and not paid that the drawer will become absolutely bound pay 
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the place named. The court held that the rights the parties were 
determined the laws the place payment. Amsinck 
Am. St. Rep. 858, Ann. Cas. 450, the Court Appeals held that 
the case bill exchange the obligations and liability the 
drawer were governed the law the place where the bill was de- 
livered the drawer. making this decision the Court Appeals 
did not, however, reject the doctrine that the law the place per- 
formance governed the rights the parties the instrument. 
the contrary, the court applied the law the place performance, 
holding that the obligations the drawer bill exchange are 
performed the state where the drawer located and not the 
jurisdiction the drawee. Beadall Moore, 199 App. Div. 531, 
191 826, the Appellate Division this department held that 
the place performance bill exchange promissory note 
the place payment, and that the general rule that bill note 
executed one state country and payable another governed 
its nature, validity, interpretation, and effect the laws 
the state where payable, without regard the law the place 
where written, signed, dated. 

However, Union Nat. Bank Chicago Chapman, 169 
614, the Court Appeals declared that ‘‘all matters bearing upon 
the execution, the interpretation and the validity contracts, includ- 
ing the capacity the parties contract, are determined the law 
the place where the contract made.’’ The action was brought 
note made Alabama and payable Illinois. The defendant was 
the wife one the makers the note and added her signature 
comaker Alabama. The Court Appeals held that the Alabama 
law, which prohibited wife from becoming surety for her husband, 
governed the rights the parties, and accordingly decided favor 
the wife. Hennenlotter Orvananos, 114 333, 186 
488, Mr. Justice Lazansky (now Presiding Justice the Ap- 
pellate Division, Second Department), sitting Trial Term, refused 
follow the doctrine Hibernia National Bank Lacombe, supra, 
the theory that section 321 the Negotiable Instruments Law, which 
provides that ‘‘A check bill exchange drawn bank payable 
demand’’ obliterated any distinction which may previously have 
existed between checks and bills exchange, consequence which 
the decision Amsinck Rogers, supra, respect bills ex- 
change, also became applicable checks. Accordingly the law the 
place where the check was made and delivered was held govern rather 
than the law the jurisdiction which the drawee was located. 
the New York Annotations the Restatement the Law Conflict 
Laws, the law New York the question under consideration 
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stated Section 336. Section 336 the Restate- 
ment the Law regard Conflict Laws reads follows: ‘‘Ne- 
gotiable Instruments. The law the place contracting determines 
whether mercantile instrument negotiable, whether duly exe- 
euted and delivered, whether valid without consideration, and 
not whether consideration has been The New York Annotations 
this section state: ‘‘As the negotiability instrument deci- 
sion the Court Appeals consistent with the section (Amsinck 
Am. St. Rep. 858, Ann. Cas. 450]) and dictum the same court 
trial court accord with the section (Hennenlotter Orvananos, 
114 Mise. 333 [186 488]). However, early decision 
conflict with the section (Warren Lynch, Johns. 239) and the 
dictum the Court Appeals (in Hibernia National Bank La- 
the nature the 

view the confused state the decisions our jurisdiction 
the opinion this court that the conflict should resolved 
adopting the rule stated the Restatement the Law, previously 
quoted. Accordingly, the court holds that the question whether the 
check constituted negotiable instrument payable bearer must 
determined the laws Illinois, where the check was drawn. the 
under the Illinois statute became bearer instrument, the drawer 
has cause action against the drawee bank which honored the same. 
The motion for summary judgment accordingly denied. Order signed. 


